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 P-R-O-C-E-E-D-I-N-G-S 1 

 10:45 a.m. 2 

  CHAIRMAN LOUD:  This hearing will, 3 

please, come to order.  Good morning, ladies 4 

and gentlemen.  Again, those of you that were 5 

here earlier, this is the February 16th Public 6 

Hearing of the Board of Zoning Adjustment as 7 

opposed to the Public Meeting of the Board of 8 

Zoning Adjustment, which I announced earlier. 9 

  My name is Marc Loud, Chairperson. 10 

 Joining me today are Vice Chair, Shane 11 

Dettman, representing the National Capital 12 

Planning Commission, Meridith Moldenhauer, 13 

Mayoral Appointee of the Board of Zoning 14 

Adjustment, Nikki Sorg, Mayoral Appointee, 15 

Board of Zoning Adjustment. 16 

  To her left, Ms. Sherry Glazer, 17 

Office of the Attorney General, and on my far 18 

left Ms. Beverley Bailey, Zoning Specialist 19 

here in the Office of Zoning. 20 

  Copies of today's hearing agenda 21 

are available to you and are located to my 22 
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left in the wall bin near the door. 1 

  Please, be advised that this 2 

proceeding is being recorded by a Court 3 

Reporter and is also webcast live.  4 

Accordingly, we must ask you to refrain from 5 

any disruptive noises or actions in the 6 

hearing room. 7 

  When presenting information to the 8 

Board, please, turn on and speak into the 9 

microphone, first, stating your name and home 10 

address.  When you are finished speaking, 11 

please, turn your microphone off, so that your 12 

microphone is no longer picking up sound or 13 

background noise. 14 

  All persons planning to testify 15 

either in favor or in opposition are to fill 16 

out two witness cards.  These cards are 17 

located to my left on the table near the door 18 

and on the witness tables.  Upon coming 19 

forward to speak to the Board, please, give 20 

both cards to the reporter sitting to my 21 

right. 22 
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  The order of procedure for special 1 

exceptions and variances is as follows:  2 

First, statement and witnesses of the 3 

applicant; Government reports, including the 4 

Office of Planning, the Department of Public 5 

Works, etcetera; The report of the Advisory 6 

Neighborhood Commission; Parties or persons in 7 

support; Parties or persons in opposition; and 8 

then finally, closing remarks by the applicant 9 

only. 10 

  Pursuant to Sections 3117.4 and 11 

3117.5, the following time constraints will be 12 

maintained:  The applicant, appellant, persons 13 

and parties, except an ANC, in support, 14 

including witnesses, 60 minutes collectively. 15 

 The appellee, persons and parties, except an 16 

ANC, in opposition, including witnesses, 60 17 

minutes collectively.  Individuals supporting 18 

or opposing an application are allowed 3 19 

minutes.  Organizations supporting or opposing 20 

an application are allowed 5 minutes. 21 

  These time restraints do not 22 
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include cross examination and/or questions 1 

from the Board.  Cross examination of 2 

witnesses is permitted by the applicant or 3 

parties only.  The ANC within which the 4 

property is located is automatically a party 5 

in a special exception or variance case. 6 

  Please, note that nothing, however, 7 

prohibits the Board from placing reasonable 8 

restrictions on cross examination, including 9 

time limits and limitations on the scope of 10 

cross examination.  And given this morning's 11 

calendar, the Board will probably exercise 12 

that opportunity, take advantage of that 13 

opportunity. 14 

  The record will be closed at the 15 

conclusion of each case, except for any 16 

material specifically requested by the Board. 17 

 The Board and the staff will specify at the 18 

end of the hearing exactly what is expected 19 

and the date when the persons must submit the 20 

 evidence to the Office of Zoning.  After the 21 

record is closed, no other information will be 22 
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accepted by the Board. 1 

  The decision of the Board in 2 

contested cases must be based exclusively on 3 

the public record.  To avoid any appearance to 4 

the contrary, the Board requests that persons 5 

present not engage the Members of the Board in 6 

conversation. 7 

  Please, turn off all beepers and 8 

cell phones, at this time, so as not to 9 

disrupt these proceedings. 10 

  The Board will now consider any 11 

preliminary matters.  Preliminary matters are 12 

those which relate to whether a case will or 13 

should be heard today, such as requests for 14 

postponement, continuance or withdrawal or 15 

whether proper and adequate notice of the 16 

hearing has been given.  If you are not 17 

prepared to go forward with a case today or if 18 

you believe that the Board should not proceed, 19 

now is the time to raise such a matter. 20 

  Does the staff have any preliminary 21 

matters? 22 
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  MS. BAILEY:  Mr. Chairman, Members 1 

of the Board and to everyone, good morning. 2 

  No, sir, not at this time. 3 

  CHAIRMAN LOUD:  Thank you, Ms. 4 

Bailey.  Would all persons who are planning to 5 

testify in this morning's hearing calendar, 6 

please, rise to take the oath?  Ms. Bailey 7 

will administer the oath to you. 8 

  MS. BAILEY:  Okay.  Would you, 9 

please, raise your right hand? 10 

  (Whereupon, the witnesses were 11 

sworn.) 12 

  MS. BAILEY:  Thank you.  Are you 13 

ready for the first case, Mr. Chairman? 14 

  CHAIRMAN LOUD:  Yes, Ms. Bailey.  15 

And let me also suggest and share with persons 16 

in our audience this morning that we are going 17 

to go slightly out of order.  We're going to 18 

call the Fishing case first and then we are 19 

going to move to the Nash case and then come 20 

back to the Graham and Kerr case and then 21 

finish up with Reaves. 22 
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  MS. BAILEY:  The Fishing School, 1 

Mr. Chairman, is the first case.  As you 2 

indicated, the Number is 18042 and it is 3 

pursuant to 11 DCMR ' 3104.1, for a special 4 

exception for a child development center, 5 

that's for 65 children and 20 staff, under 6 

section 205.  The property is Zoned R-2.  It 7 

is located at 4737 Meade Street, N.E, Square 8 

5156, Lot 70. 9 

  CHAIRMAN LOUD:  Thank you, Ms. 10 

Bailey.  And it looks like we have been joined 11 

at the table by perhaps a representative for 12 

The Fishing School. 13 

  Let me just ask very quickly is the 14 

ANC-7C here this morning?  Okay.  They are 15 

not.  Why don't you introduce yourself and 16 

good morning to you again. 17 

  MR. GIBBS:  Good morning, Mr. 18 

Chairman and Members of the Board.  My name is 19 

Leo Gibbs.  I'm the Executive Director of The 20 

Fishing School. 21 

  CHAIRMAN LOUD:  Good morning, Mr. 22 
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Gibbs.  Mr. Gibbs, we have reviewed the record 1 

in the case, the record of written 2 

submissions, including the Office of 3 

Planning's report at Exhibit 25, the ANC's 4 

report at Exhibit 23.  Although they did not 5 

have a quorum present, the Single Member 6 

District ANC Member, our Exhibit 22, all of 7 

those reports are in support of the 8 

application. 9 

  We are also aware of the elements 10 

of section 205 and 302, which would apply in 11 

this case, because it's the R-2 Zone.  And 12 

based on the record that we see from the 13 

written submissions, it appears as though a 14 

fairly strong case has been made for section 15 

205. 16 

  So I want to suggest that in lieu 17 

of, and this is just a suggestion, a full 18 

blown evidentiary hearing where you walk us 19 

through testimony, which you have already 20 

covered in your submission, that the Board ask 21 

specific questions that we may have and we may 22 
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be able to deliberate on your case in short 1 

order. 2 

  MR. GIBBS:  That would be fine, Mr. 3 

Chairman. 4 

  CHAIRMAN LOUD:  Okay.  Mr. 5 

Goldstein, good morning to you. 6 

  MR. GOLDSTEIN:  Good morning. 7 

  CHAIRMAN LOUD:  Good morning.  And 8 

I'll start with you, because I didn't really 9 

have, based on the submissions of the 10 

applicant, any questions for the applicant. 11 

  But I did have a question for you 12 

stemming from your report. 13 

  MR. GOLDSTEIN:  Sure. 14 

  CHAIRMAN LOUD:  And it essentially 15 

dealt with only one of the elements of 205.  I 16 

think it was 205.2 where in your report you 17 

indicate that a program manager with OSSE had 18 

been spoken to and that they indicated that 19 

the 205 application would not require an OSSE 20 

licensing. 21 

  Typically in most of our 205s, we 22 
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do have something from OSSE.  And I just 1 

wanted you to clarify on the record the basis 2 

of that statement. 3 

  MR. GOLDSTEIN:  Sure.  I contacted 4 

a representative named Valerie Ware from OSSE. 5 

 I'm sure you are probably familiar with her 6 

name from past cases.  She informed me that 7 

based on her review of the application that 8 

there was no need for her office to license 9 

the use in this case. 10 

  She looked at -- my understanding, 11 

I don't want to overly -- I don't want to 12 

express her thoughts in my own way, but my 13 

sense was based on her look at what the 14 

programming was, that this type of 15 

programming, just after school programming, 16 

did not rise to the level of a need for OSSE 17 

permission. 18 

  CHAIRMAN LOUD:  Thank you for that 19 

clarification.  Indeed, Ms. Ware is the person 20 

for OSSE that typically forwards reports, so 21 

her representations to you, I think, carry 22 
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significant weight in terms of my deliberation 1 

personally and perhaps other Board Members. 2 

  Let me see if other Board Members 3 

have any questions for either yourself or for 4 

Mr. Gibbs regarding the application.  There 5 

don't appear to be any. 6 

  Why don't we -- the ANC has 7 

indicated -- they are not here.  They did 8 

submit a report supporting your application as 9 

well as a Single Member District 10 

representative.  And then as Mr. Goldstein has 11 

indicated, although OSSE did not submit a 12 

report, he spoke specifically to Valerie Ware, 13 

who is very knowledgeable in this area and 14 

often submits reports to us. 15 

  And she has indicated that based on 16 

the fact that it is just an after school 17 

program, that OSSE would not license it. 18 

  So let me ask then, having that 19 

feedback from OP, there is no ANC 20 

representative here, we would normally turn to 21 

persons who are in the audience that are in 22 
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favor of the application.  This would be the 1 

time to come forward if you are present and 2 

you want to support the application or if you 3 

are in opposition to the application, this 4 

would be the time to come forward and state 5 

your opposition. 6 

  And I don't see any, so why don't 7 

we turn back to you for closing statement, 8 

that would allow you to say what you may have 9 

wanted to say as part of an opening statement 10 

as well. 11 

  MR. GIBBS:  Thank you, Mr. 12 

Chairman.  Our application, as you mentioned, 13 

was quite comprehensive and I won't take up 14 

much of your time.  I just wanted to share a 15 

bit of background on the organization that you 16 

might be interested in. 17 

  The Fishing School has been in 18 

operation for about 20 years in the District 19 

of Columbia and was actually founded by a 20 

retired employee, a Metropolitan Police 21 

Department Police Officer, Tom Lewis.  And we 22 
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offer after school programs to underprivileged 1 

children. 2 

  We have been doing that -- this is 3 

our 20th year anniversary this year actually.  4 

And he retired on Valentine's Day 24 years 5 

ago.  And this Valentine's Day night you might 6 

have watched on ABC the Extreme Makeover Home 7 

Edition who actually came in and built this 8 

new facility for us in August. 9 

  The District of Columbia Government 10 

played a very large role in that, because what 11 

normally would take a year in terms of 12 

building the facility like this, it was done 13 

in seven days.  Inspectors camped out on the 14 

site and many agencies were involved in making 15 

sure that all of the standards were met and in 16 

many cases exceeded in terms of certifications 17 

and inspections and so forth. 18 

  So I just want to thank you all who 19 

are part of the District of Columbia 20 

Government for your role in this and thank you 21 

for considering our application. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 18

  CHAIRMAN LOUD:  Well, thank you and 1 

congratulations on the new facility.  We saw 2 

pictures of it and it's a beautiful facility. 3 

 And congratulations also on the celebrity, a 4 

local celebrity. 5 

  I wish you had mentioned in the 6 

pleadings that it was going to be on on 7 

Valentine's Day, because I would have wanted 8 

to watch it, but we won't hold that against 9 

you. 10 

  MR. GIBBS:  If I might, Mr. 11 

Chairman, it is now posted on ABC's website.  12 

It was a two hour special and so you can go 13 

and take a look at your leisure on the website 14 

as well. 15 

  CHAIRMAN LOUD:  Well, I commend you 16 

for that and for 20 years of what appears to 17 

be outstanding service, tremendous support 18 

from the community.  And sometimes in cases 19 

like this, where the project has been in the 20 

community that long, you hear opposition and 21 

witnesses come forward, but this appears to be 22 
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something that is very well-received in the 1 

community. 2 

  I think, unless Board Members feel 3 

differently, we are ready to deliberate on the 4 

case.  Okay.  I'll start us off.  I think 5 

again it's a very full record. 6 

  This is a child development center. 7 

 A use that was established in the R-2 in 1996 8 

for 15 children, five staff, from a previous 9 

BZA Order 16152.  Following a recent facility 10 

upgrade that Mr. Gibbs just spoke about, the 11 

applicant now seeks an expanded facility for 12 

65 students, 20 staff.  That would be the cap. 13 

 And this cap would be reached gradually over 14 

time, as I understand it. 15 

  The required off-street parking in 16 

our regulations for a facility of this size 17 

would be five spaces, that is one space for 18 

each four employees.  And their submissions 19 

indicate that they are talking about 20 staff. 20 

 They have six off-street rear parking spaces, 21 

as I understand it. 22 
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  Most attendees, according to the 1 

representations of the application and the 2 

exhibits, are right there in the neighborhood. 3 

 It's a middle school/after school.  So we are 4 

not talking about young children that have to 5 

be driven.  These are middle schoolers who are 6 

capable of walking to the facility on their 7 

own. 8 

  In terms of its physical location, 9 

it is not isolated, but it is fairly setback 10 

from most neighbors.  The neighbor to the east 11 

is across 48th Street, to the south there is an 12 

alley separating the neighbor, to the west 13 

there is a single-family dwelling, but the 14 

applicant's site is significantly setback from 15 

the west.  And then to the north the neighbors 16 

across from E Street. 17 

  It's also catty-cornered, I think, 18 

from the Ryan Brown Middle School, which will 19 

provide some recreational outlets for the 20 

young people. 21 

  The hours and days proposed are 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 21

Monday to Friday, from 3:30 p.m. to 7:00 p.m. 1 

for the middle school; 9:00 a.m. to 1:00 p.m. 2 

on Saturdays.  And then during the summer 3 

Monday through Friday from 9:00 a.m. to 4:00 4 

p.m. 5 

  As indicated, the Office of 6 

Planning supports it, our Exhibit 25.  ANC-7C, 7 

Exhibit 23, they voted, I believe, and 8 

submitted a report.  There was not a quorum 9 

present, so for our purposes we would not give 10 

their recommendation great weight.  But for 11 

your purposes, it does not harm the 12 

application.  The Single Member District 13 

Commissioner 7C0C supported it. 14 

  And it appears to be a really 15 

wonderful application. 16 

  So without further going into it, I 17 

think that I'm very supportive of this 18 

application.  And why don't I pause and see if 19 

Board Members have any additional feedback?  20 

There doesn't appear to be any, so why don't I 21 

make a motion then. 22 
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  I would like to move approval of 1 

Application No. 18042 for special exception 2 

relief under section 205 and section 302, for 3 

the expansion of an aftercare program from 15 4 

children, 5 staff, to 65 children, 20 staff in 5 

the R-2 Zone. 6 

  MEMBER MOLDENHAUER:  I second. 7 

  CHAIRMAN LOUD:  Motion has been 8 

made and seconded.  Is there further 9 

deliberation? 10 

  Hearing none, all those in favor 11 

say aye. 12 

  ALL:  Aye. 13 

  CHAIRMAN LOUD:  All those who 14 

oppose?  And are there any abstentions?  Ms. 15 

Bailey, can you read back the vote, please? 16 

  MS. BAILEY:  Mr. Chairman, the vote 17 

is recorded as 4-0-1 to grant the application. 18 

 The motion was made by Mr. Loud, seconded by 19 

Mrs. Moldenhauer.  Board Member Dettman and 20 

Sorg also support the motion.  There is not a 21 

Zoning Commission Member present, at this 22 
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time, and it is granted as amended. 1 

  CHAIRMAN LOUD:  Thank you, Ms. 2 

Bailey.  Let me just suggest that there is no 3 

opposition to it, so I believe this can be a 4 

summary order. 5 

  MS. BAILEY:  Summary order it is, 6 

Mr. Chairman. 7 

  CHAIRMAN LOUD:  That work?  Okay.  8 

And also, there is a previous Order 16152 that 9 

this order will now be the official order in 10 

this case. 11 

  MS. BAILEY:  Yes, sir. 12 

  CHAIRMAN LOUD:  Okay.  Thank you.  13 

Is there anything further in this case? 14 

  MS. BAILEY:  Not from me, Mr. 15 

Chairman. 16 

  CHAIRMAN LOUD:  All right.  Thank 17 

you for your time.  Thank you for your 18 

patience.  And thanks for a wonderful bit of 19 

work that you are doing in our community. 20 

  MR. GIBBS:  Thank you, Mr. Chairman 21 

and Members of the Board. 22 
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  CHAIRMAN LOUD:  All right.  Ms. 1 

Bailey, when you are ready, you can call the 2 

Nash case. 3 

  MS. BAILEY:  Mr. Chairman, that's 4 

Application No. 18017.  It's the Application 5 

of Carl and Undine Nash.  And it's pursuant to 6 

11 DCMR 3103.2, for variances to authorize the 7 

conversion, alteration, restoration, repair 8 

and use of a warehouse building for human 9 

habitation as a flat on an alley lot under 10 

subsections 2507.1 and 2507.3.  The property 11 

is Zoned R-4.  It is located in the rear of 12 

1215 D Street, S.E., Square 1017, Lots 85 and 13 

817.  Thank you. 14 

  CHAIRMAN LOUD:  Good morning.  And 15 

as you are setting up, I just want to say good 16 

morning to you.  And is the ANC present in 17 

this case?  They are automatically a party and 18 

they are not here this morning. 19 

  So I think we are going to go 20 

directly into introductions.  And then 21 

following introductions, we reviewed the file 22 
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in this case, as well, and have some very 1 

specific kind of questions we want to make 2 

sure that your presentation addresses. 3 

  You may continue to feel the need 4 

for the presentation that you had planned or 5 

you may want to zero in on the specific kinds 6 

of questions that Board Members have. 7 

  And I'm going to turn to Ms. 8 

Moldenhauer, after introductions, so that she 9 

can really target some of the areas that the 10 

Board had some questions about. 11 

  MR. DePUY:  Thank you, Mr. Chair 12 

and Members of the Board.  For the record, I'm 13 

Jacques DePuy, an attorney with Greenstein, 14 

DeLorme and Luchs.  To my left is Mr. Carl 15 

Nash, who along with his wife, Undine, is the 16 

applicant in this matter.  And to my right is 17 

Judith Capen, the project architect. 18 

  And we did anticipate that the 19 

Board might want us to either shorten the 20 

presentation or focus on specific items, so, 21 

at this point, and we are prepared to do so.  22 
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And we do have a PowerPoint, but we are 1 

prepared to move forward without that if it's 2 

not deemed necessary by the Board. 3 

  We have some graphics on boards 4 

that we thought might be helpful, if we didn't 5 

use the PowerPoint to respond to Board 6 

questions or to present an abbreviated 7 

presentation. 8 

  So at this point, I'll wait for 9 

further instructions from the Board. 10 

  CHAIRMAN LOUD:  Just a quick 11 

question before Board Member Moldenhauer 12 

starts.  In terms of witnesses, and a number 13 

of folks raised their hands this morning when 14 

Ms. Bailey swore in witnesses, do you see 15 

yourself having more witnesses than the two 16 

persons at the table this morning? 17 

  MR. DePUY:  No, we do not, Mr. 18 

Chairman. 19 

  CHAIRMAN LOUD:  Okay.  And just a 20 

proffer in terms of the testimony of each 21 

witness?  Just a very brief proffer, just from 22 
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you, not necessarily witnesses. 1 

  MR. DePUY:  Okay.  Sure.  Both 2 

witnesses are prepared to focus specifically 3 

on the variance test. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MR. DePUY:  We understand that this 6 

is a use variance application and we plan to 7 

address the requirements of the use variance 8 

in as much detail as the Board will require. 9 

  CHAIRMAN LOUD:  Thank you.  And I 10 

should know your name as many times as you 11 

have appeared before us and always with 12 

excellent presentations.  Is it pronounced 13 

DePuy? 14 

  MR. DePUY:  DePuy, that's correct. 15 

  CHAIRMAN LOUD:  DePuy.  All right. 16 

 Thank you, Mr. DePuy.  And I'm going to turn 17 

it over to Board Member Moldenhauer. 18 

  MEMBER MOLDENHAUER:  Thank you, 19 

Chair.  Mr. DePuy, from reviewing the 20 

prestatements and all the additional 21 

information, I think I pretty much am looking, 22 
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and obviously the Board Members can jump in if 1 

they have any additional questions, for two 2 

major issues. 3 

  First, whether or not you can 4 

provide supporting information and legal 5 

analysis for the threshold question of whether 6 

this property is a conversion from a 7 

nonconforming warehouse as it was stated in 8 

your description in your written initial 9 

application, thus, obviously, showing that it 10 

is not explicitly excluded from the ability to 11 

have a conversion of a residential dwelling on 12 

an alley. 13 

  And then if we get past that 14 

threshold, Question No. 2, to outline the 15 

different factors that would state as to why 16 

the property is unique and distinct under the 17 

variance test.  Thank you. 18 

  MR. DePUY:  Mr. Chair and Ms. 19 

Moldenhauer, we are prepared to address those 20 

requirements. 21 

  With respect to the first question 22 
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you raised as to conversion.  When we 1 

originally filed the application, we filed it 2 

as a special exception, change of 3 

nonconforming use from the prior use of 4 

warehouse. 5 

  And then upon filing, we consulted 6 

with the Office of Zoning staff and Zoning 7 

Administrator and agreed with the Zoning 8 

Administrator that the application should 9 

proceed as a use variance application and, 10 

thus, amended the application to so state and 11 

we believe and are prepared to prove to the 12 

Board that the application satisfies the use 13 

variance requirements. 14 

  The building, of course, was built 15 

as a warehouse and used throughout its history 16 

as a warehouse, but there is no Certificate of 17 

Occupancy for such use.  The building 18 

currently is vacant.  It is not currently a 19 

residential use.  So we believe that the 20 

applicable sections are the ones that we cited 21 

in our amended application, which pertain to 22 
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the conversion and use and rehabilitation of 1 

an alley structure for human habitation. 2 

  There are two sections in the 3 

regulations pertaining to alley structures 4 

that pertain to such conversions and use, both 5 

are very, very similar, both prohibit a 6 

conversion, except conversion, rehabilitation 7 

and use, except as a one-family dwelling. 8 

  Since the applicant proposes that 9 

the structure be used as a flat, namely a two 10 

person, two-family dwelling, we therefore 11 

require a variance from the alley structure 12 

requirements, which prohibit any such use, 13 

except as a one-family dwelling. 14 

  If there are no further comments or 15 

questions from the Board with respect to my 16 

response to the items that have been 17 

identified so far, I would call Mr. Nash, our 18 

first witness, and request that he focus his 19 

testimony on the use variance requirements in 20 

this subject application.  Mr. Nash? 21 

  MEMBER MOLDENHAUER:  Can I just 22 
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jump in and ask you one quick question? 1 

  MR. DePUY:  Please. 2 

  MEMBER MOLDENHAUER:  Other than the 3 

lack of a C of O, what additional support do 4 

you have that this is considered not a non-5 

residential structure? 6 

  MR. DePUY:  The Zoning 7 

Administrator determined that the specific 8 

provisions of the alley structure requirements 9 

would be applicable, rather than the more 10 

general provisions dealing with a change of 11 

nonconforming use from one use to another use. 12 

  And so because we could not prove 13 

the existing use as a warehouse and, secondly, 14 

because the Zoning Administrator took the 15 

position that the specific requirements of 16 

2507.1 and 2507.3 were applicable to the 17 

subject application, we agreed with the Zoning 18 

Administrator and proceeded on that basis. 19 

  The building itself, both our 20 

witnesses can testify to its prior use, to its 21 

history, if the Board would like that 22 
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testimony.  But for this purpose, we will 1 

proffer that the building was permitted in 2 

1920 or 1921 as a warehouse use throughout its 3 

history for such purpose.  It never had a 4 

Certificate of Occupancy that could be found, 5 

in any event, for such use and was never used 6 

for any other use, based on the information 7 

that we could find. 8 

  MEMBER MOLDENHAUER:  Okay.  I think 9 

that probably later on in the process, OP can 10 

clarify its Footnote No. 1 in their report and 11 

the ZA's statement in that regard.  So I think 12 

we can move on. 13 

  MR. DePUY:  Thank you.  Mr. Nash, 14 

if you would give your statement to the Board, 15 

please? 16 

  CHAIRMAN LOUD:  Mr. Nash, once you 17 

have turned it on, a green light will appear. 18 

  MR. NASH:  Yes.  My name is Carl 19 

Nash.  I live at 633 A Street, N.E., 20 

Washington, D.C.  My wife, Undine, and I are 21 

applicants for a use variance from Zoning 22 
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Regulations to permit us to convert an 1 

existing warehouse located on an alley in 2 

Square 1017 to a flat, to a primary residence 3 

for ourselves plus one apartment. 4 

  The first panel that is on the 5 

right, your right there, shows some exterior 6 

and interior views of the building. 7 

  Our application is based on three 8 

tests.  First, the uniqueness of this 9 

comparatively large and unusual property.  10 

Second, the hardship that would be involved in 11 

alternative uses of the property.  And third, 12 

the fact that our project would impose no 13 

significant adverse impacts on the community 14 

and would, in fact, make a major contribution 15 

to the neighborhood, particularly compared 16 

with the current situation. 17 

  The deteriorating condition of the 18 

building is a major factor.  And, in fact, as 19 

a result of this snow, significant portions of 20 

the roof have now fallen in on the building. 21 

  The property was built in 1921 and 22 
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was used continuously as a warehouse until 1 

July 2009, when we purchased it.  And by the 2 

way, we inspected the building before 3 

purchasing it and it still had material in it 4 

from the Steuart family and their businesses. 5 

  That would testify to the fact that 6 

it was, in fact, used as a warehouse at that 7 

time.  And my wife, Undine, actually went and 8 

I went down to the Martin Luther King Library 9 

and researched and found numerous references 10 

in past documents to this building as a 11 

warehouse. 12 

  This is a historically contributing 13 

building that is located on the alley in an R-14 

4 Zone in the Capitol Hill Historic District. 15 

 It sits on a lot of 7,362 square feet.  The 16 

building has a main warehouse, whose interior 17 

space is about 3,400 square feet.  It is open 18 

except for roof support pillars. 19 

  Seven garages are attached to the 20 

east side of the building enclosing about 21 

1,400 square feet.  There is an unbroken and 22 
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thick masonry wall between these two parts. 1 

  The size of the building in this 2 

division makes it logical to develop the 3 

property as two separate living units.  The 4 

building has neither utilities nor internal 5 

amenities.  It has suffered two fires and was 6 

allowed by its previous owners to deteriorate 7 

to near collapse in what is referred to as 8 

demolition by neglect. 9 

  We would like to halt further 10 

deterioration and to restore the building for 11 

our residential use, that is appropriate in 12 

the R-4 Zone, we believe. 13 

  I am nearly 70 years-old and have 14 

been a resident of Capitol Hill for 26 years. 15 

 In fact, we found this property attractive as 16 

a place to live as we grow old, because it is 17 

a one-story building, because we love Capitol 18 

Hill and the city as a place to live and 19 

because we could have an attached apartment 20 

that could, should the need arise, permit a 21 

live-in caregiver on the property. 22 
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  In the meantime, however, income 1 

from this rental unit, this unit, would help 2 

offset the anticipated high cost of restoring 3 

and converting the building. 4 

  In an attempt to be good neighbors, 5 

we have communicated twice by letter with all 6 

of the neighbors on the square and made a 7 

commitment to preserve the building's 8 

footprint and general shape with the 9 

conversion of the building to residences that 10 

are consistent with the R-4 Zoning and it 11 

would remove a nonconforming building from 12 

this neighborhood. 13 

  A provision of parking for four or 14 

more vehicles on the premise and becoming 15 

permanent residents of the building ourselves 16 

for the foreseeable future. 17 

  We received a warm reception from 18 

these new potential neighbors that we have 19 

met.  The record contains seven unsolicited 20 

emails that we got from our first letter and 21 

four additional letters to the Board from our 22 
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neighbors, all of them in support of the 1 

project.  And as far as we know, no one from 2 

Capitol Hill has objected to our proposed 3 

project. 4 

  The Capitol Hill Restoration 5 

Society and the Advisory Neighborhood 6 

Commission have strongly supported the 7 

project. 8 

  We seek variances pursuant to DCMR 9 

' 3103.2, from the use provisions of sections 10 

2507.1 and 2507.3, to authorize the 11 

conversion, alteration, restoration, repair 12 

and use of the building for human habitation 13 

as a flat. 14 

  Again, to the three specific 15 

arguments:  The first is uniqueness.  The 16 

potential use of this property allowed as a 17 

matter-of-right or by special exception are 18 

not appropriate, reasonable or economically 19 

feasible because of the building's 20 

extraordinarily large size, unique layout and 21 

configuration and nonconforming current 22 
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commercial use as well as its fairly 1 

deteriorated condition. 2 

  The unique characteristics of the 3 

building as well as its poor condition are 4 

shown in the first panel that is up there. 5 

  We reviewed the use of alleys and 6 

Undine did a fairly detailed study in other 7 

squares on Capitol Hill, you know, in the 8 

Historic District of Capitol Hill and found no 9 

other alley lots and only one alley building 10 

that was near the size of ours. 11 

  Most Capitol Hill structures are 12 

small two-story houses, garages and carriage 13 

houses.  There are a few artist studios and 14 

industrial buildings in these alleys. 15 

  The second panel shows the results 16 

of the research that -- oh, it doesn't.  Oh, 17 

yes, there it is. 18 

  It shows the results of the 19 

research that we did.  Within Square 1017, the 20 

average size lots with street frontage and of 21 

their buildings is less than 2,000 square 22 
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feet.  In the three other squares that we 1 

studied and that we documented in our 2 

application, the average size of alley lots 3 

and building was only about 1,000 square feet. 4 

  If our property had street 5 

frontage, we could, by right, have as many as 6 

eight apartments or four flats on this amount 7 

of land.  The very large size of the land and 8 

of the building and the extraordinary 9 

configuration, status and condition of 10 

improvement, in our view, constitute 11 

extraordinary and exceptional conditions. 12 

  The Office of Planning cited the 13 

residence owned by former Speaker of the House 14 

Thomas Foley as showing that our building is 15 

not unique and that is shown on the board to 16 

the left there. 17 

  However, as illustrated by these 18 

photographs, the Foley home has street 19 

frontage on C Street.  It is not an historic 20 

building, since it was constructed in 1992.  21 

It was never a commercial building.  And it is 22 
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in, obviously, very good condition.  It is a 1 

unique property, but in no way similar to our 2 

building.  And as I say, it is not an alley 3 

property. 4 

  The second point is undue hardship. 5 

 There are few permitted uses for this 6 

building as a matter-of-right.  And none of 7 

them is attracted because of the cost of 8 

making the building safe under the Building 9 

Codes and appropriate for such uses. 10 

  Third, there is a lack of demand 11 

for such use. 12 

  In an affidavit by Mr. Thomas 13 

Duffy, the Steuart sales agent -- excuse me, 14 

the affidavit from Mr. Thomas Duffy, who was 15 

the Steuart sales agent notes that despite 16 

major promotion and a number of tentative 17 

inquiries, there were no serious offers to buy 18 

this building for 17 months, quite a long 19 

period, until we made our offer. 20 

  The cost that any owner would incur 21 

to preserve and convert the building for any 22 
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use would be substantial.  Letters from our 1 

architect, Ms. Judith Capen, who was here with 2 

us, on the cost of rehabilitating the 3 

building. 4 

  Secondly, from real estate agent, 5 

Don Denton, who is the head of a Capitol Hill 6 

Real Estate Company concerning the market for 7 

such uses.  And from John Weintraub, who is a 8 

co-owner of Frager's Hardware Store on his 9 

company's consideration of the building as a 10 

warehouse provide strong evidence that 11 

alternative uses of this building simply are 12 

not feasible.  And it would impose 13 

extraordinary financial hardship on us. 14 

  Our proposed use complies with -- 15 

the third point is community impact.  Our 16 

proposed use of the building complies with the 17 

variance requirements of section 3103.2 for 18 

the restoration, repair and conversion of an 19 

existing building for use as human habitation 20 

and as a flat. 21 

  As Mr. DePuy has discussed, our 22 
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application fully complies with the decisions 1 

of the D.C. Court of Appeals in use variances 2 

cases. 3 

  Alley properties are an issue in 4 

the District, but it is useful to note that 5 

the alley prohibitions relating to Capitol 6 

Hill arose mostly because of the large number 7 

of substandard buildings that were inhabited 8 

as tenements many decades ago. 9 

  Zone Plan did not contemplate such 10 

a situation as we have here.  As you know, the 11 

Board of Zoning Adjustment was created in 1938 12 

to act "as the release valve of zoning and to 13 

deal with unusual situations of property and 14 

regulation." 15 

  We hold that this is one such 16 

situation.  Since we would cause no adverse 17 

impacts and we would remove a neighborhood 18 

nuisance and nonconforming building, we have 19 

found strong support from neighbors living in 20 

Square 1017, the Capitol Hill Restoration 21 

Society, the Advisory Neighborhood Commission 22 
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and particularly by the Commissioner for this 1 

square, Mr. Wilbert Hill of Boystown Fame. 2 

  Mr. Hill, during consultation at 3 

this site with us, declared several times that 4 

the building is an eyesore and a hazard and 5 

asked what else could be done with this 6 

property. 7 

  There has been no credible 8 

opposition to our proposal.  And by the way, 9 

last week I got a phone call from Mr. Foley 10 

who also expressed strong support, even though 11 

he was unable to send a letter to the Board. 12 

  Anyhow, at this point, Judith Capen 13 

can give some of the architectural details for 14 

your information. 15 

  CHAIRMAN LOUD:  Thank you, Mr. 16 

Nash. 17 

  MS. CAPEN:  Okay.  Thanks, Carl, 18 

and good morning, Board. 19 

  CHAIRMAN LOUD:  Good morning. 20 

  MS. CAPEN:  I'm the Nash's 21 

architect.  I have known and worked with Carl 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 44

for over 20 years and all of us are very 1 

excited about the possibilities of this 2 

project. 3 

  And for a little background, we 4 

have met or consulted with HPRB staff three 5 

times already.  And we all, the HPRB staff, 6 

the Nashes and I, agree on the importance of 7 

preserving, maintaining the character, the 8 

profile, the nature of the exterior of this 9 

building, because in addition to the use 10 

issues, it is a contributing historic 11 

structure within the Historic District. 12 

  When I first met with the Nashes 13 

about this project looking at the building 14 

only from the building perspective, I felt 15 

that I had to point out to them, much as we 16 

all like this building, which is a remnant of 17 

the early 20th Century Capitol Hill, it would 18 

certainly be less expensive to tear it down 19 

and build new. 20 

  But I'm a preservation architect.  21 

My home and my office are just blocks away and 22 
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I was delighted with the Nash's commitment to 1 

the building in spite of the challenges that 2 

we will face due to its deteriorated 3 

condition. 4 

  I note also that the HPRB staff 5 

member for Capitol Hill was also relieved that 6 

she will not have to fight for the 7 

preservation of this building, since the 8 

Nashes are committed. 9 

  We submitted a floor plan just as a 10 

schematic to show how the Nashes could fit 11 

into the space.  And I think that's on one of 12 

the boards, yes, and it was submitted to you. 13 

 So if you take a look at it, you will note 14 

that the existing warehouse structure 15 

subdivided by the -- from the row of garages 16 

on the east side by a brick wall that creates 17 

a natural division for house and apartment, it 18 

would be very expensive and difficult to 19 

remove this wall to convert the building to a 20 

single one-family dwelling, not to mention 21 

that it would result in excessively large 22 
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single-family house of 5,000 square feet. 1 

  The plans that we are looking at 2 

include two two-car garages, so that there 3 

will be absolutely no negative parking impact. 4 

 Note that the configuration of the building 5 

with its varying near square footprint poses 6 

some planning challenges because so much of 7 

the center of the building is interior, 8 

windowless space. 9 

  This challenging characteristic is 10 

a result of the large size of this building, 11 

again of nearly 5,000 square foot footprint.  12 

It's not a multi-story building with 5,000 13 

square feet, which demonstrates the hardship 14 

of the owner using this building, a building 15 

of this size for any permitted use and shows 16 

that a conversion of such a building to one-17 

family dwelling would be inappropriate and 18 

undesirable. 19 

  We anticipate providing a guest 20 

parking spot in the yard on the west side 21 

accommodated with pervious pavers to form a 22 
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patio when not in use for parking.  And 1 

interestingly, this alley dwelling is blessed 2 

with more yard than many of our row houses, 3 

which allows for this option. 4 

  Both the Nashes work at home, so 5 

four floor plan, our schematic floor plan 6 

shows two studies, a master bedroom, a guest 7 

room, as well as the usual kitchen, eating and 8 

living areas. 9 

  From this schematic floor plan, you 10 

can see that the building generously 11 

incorporates what is essentially a four 12 

bedroom house, plus a one bedroom apartment 13 

and two two-car garages.  Very few houses on 14 

Capitol Hill are over -- are even this close 15 

to 5,000 square feet in size.  And none of 16 

them, to my knowledge, is located in an alley 17 

with alley -- only alley frontage. 18 

  As you know, the building -- the 19 

Nashes are interested in this building as a 20 

flat for their residence and a one bedroom 21 

apartment.  This conversion or indeed any 22 
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conversion for any use will be very expensive, 1 

since we essentially, in terms of building 2 

fabric, usable building fabric, have three 3 

brick walls and a three-dimensional form. 4 

  The potentially permitted uses,   5 

artist studios, warehouse or parking, would 6 

require financial feasibility which such 7 

potential uses simply don't have because of 8 

how costly it would be to convert the building 9 

to those uses. 10 

  In the letter that I wrote the 11 

Nashes talking about cost, I said, and I think 12 

you have this on record, to make the building 13 

suitable for use as a warehouse, of course 14 

which is its prior use, but right now with the 15 

roof collapsed and so forth, it can't even be 16 

used for that, to bring it up to code and to 17 

obtain a Certificate of Occupancy would 18 

require at a minimum the following: 19 

  Major replacement of the roof 20 

structure and covering.  Stabilization of the 21 

brick walls.  New walls along the east and 22 
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north sides of the building.  Securing the 1 

openings to the building, new doors and 2 

windows, which I estimated at a minimum would 3 

be about $150,000.  And of course, since I 4 

talked about that, more of the roof has 5 

collapsed. 6 

  And as an aside, I would just 7 

mention that the existing slab in the building 8 

varies from its high point to its low point by 9 

8 inches.  So we don't even really have a slab 10 

to work with. 11 

  Any kind of conversion would also 12 

require, or even just conversion to a 13 

warehouse, electric power service to the 14 

building with lighting and even minimal 15 

heating and air conditioning, which cost, I 16 

estimate, a minimum of $150,000.  Electric 17 

power service to the building with lighting at 18 

a minimum -- and the minimal heating and air 19 

conditioning, which would cost a minimum, I 20 

estimate, of $100,000.  Water and sewer 21 

service to install, again just minimally 22 
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required toilet facilities and not so 1 

minimally required fire suppression systems, 2 

which I estimate at $150,000. 3 

  So just the minimal that we 4 

estimate would be necessary to use the 5 

building for a warehouse would be, 6 

approximately, in the range of $400,000. 7 

  Then in my letter I also discussed 8 

the cost to convert it to artist studio, the 9 

other permitted use.  The total cost of that 10 

to artist studio we estimate closer in the 11 

range of $700,000. 12 

  My years, my 35 years as a 13 

practicing architect convinced me that the 14 

income from garage, warehouse or artist studio 15 

would never support the cost of the work 16 

required to house such uses. 17 

  The inability of any owner to use 18 

this property under the current zoning use 19 

restrictions makes any permitted use totally 20 

infeasible. 21 

  Finally, we understand and will 22 
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certainly incorporate all of the D.C. FEMS 1 

requirements listed in the Office of Planning 2 

report. 3 

  And that's my testimony.  Thank 4 

you.  And back to you, Carl. 5 

  MR. NASH:  My only last comment is 6 

that we would strongly appreciate the 7 

concurrence of the Board in our requested 8 

variance. 9 

  MR. DePUY:  Mr. Chair, Members of 10 

the Board, I would like to clarify one item 11 

that I think Ms. Moldenhauer may have hinted 12 

or addressed in terms of the Office of 13 

Planning report. 14 

  We believe that the variance 15 

requirements of 2507.3, for which we have 16 

sought a variance, only apply to the last 17 

sentence.  The last sentence indicates "Non-18 

residential structures located on these alleys 19 

shall not be converted, altered, remodeled, 20 

restored or repaired for human habitation 21 

regardless of cost." 22 
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  The prior sentence pertains to an 1 

existing one-family dwelling and then goes on 2 

to talk about a requirement that such a 3 

dwelling be located on a 30 foot alley that 4 

connects to the street also by a 30 foot 5 

alley. 6 

  And the Office of Planning refers 7 

to this requirement.  We do not believe that 8 

requirement applies.  We don't believe that a 9 

variance is necessary for the subject 10 

application from that sentence, because we are 11 

not dealing with an existing one-family 12 

dwelling nor are we seeking a one-family 13 

dwelling. 14 

  So just for clarity purposes, the 15 

variance that we believe and that we agreed 16 

with the Zoning Administrator were required 17 

were from 2507.1 and 2507.3, the second 18 

sentence, both of which have the same meaning. 19 

  One could argue that the second 20 

sentence of 2507.3 is identical in meaning to 21 

2507.1, but out of an abundance of caution and 22 
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because the Zoning Administrator felt it would 1 

be better to be conservative and cautious, we 2 

did seek a variance from both sections.  3 

Though both sections, we think, have the same 4 

meaning, that is that to use an alley dwelling 5 

for any purpose other than a one-family 6 

dwelling, a variance is needed.  And that's 7 

the application before you. 8 

  CHAIRMAN LOUD:  Is there case law 9 

or BZA precedent that would confirm sort of 10 

your interpretation of the latter sentence 11 

that you are familiar with? 12 

  MR. DePUY:  We did not find any 13 

cases that were on that particular point, so 14 

it's an interpretation made by the Zoning 15 

Administrator that we agreed with. 16 

  CHAIRMAN LOUD:  Now, my record 17 

doesn't reflect that we have received anything 18 

from the Zoning Administrator -- 19 

  MR. DePUY:  No, he -- 20 

  CHAIRMAN LOUD:  -- on that.  Okay. 21 

 This was something in your discussions with 22 
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him? 1 

  MR. DePUY:  That's correct. 2 

  CHAIRMAN LOUD:  Okay.  Just reading 3 

the sentence, the second sentence, it could 4 

just as easily be read, and I'm not prepared 5 

to argue the point, I think you make a good 6 

point and I need to think about it a little 7 

bit further, that where it says "regardless of 8 

cost" at the end of that sentence, that it's 9 

qualifying and setting that sentence apart 10 

from the previous sentence, emphasis on the 11 

amount of cost relative to those structures. 12 

  And it could just as easily have 13 

said regardless of cost or regardless of alley 14 

size or something like that to really make it 15 

clear the point that you are trying to make.  16 

So I think it's an open interpretation.  It's 17 

a very interesting point.  I can see how it 18 

can be argued more than one way. 19 

  MR. DePUY:  That concludes our case 20 

in chief.  We are prepared to respond to 21 

questions that the Board might have. 22 
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  CHAIRMAN LOUD:  Thank you. 1 

  MR. DePUY:  Thank you. 2 

  CHAIRMAN LOUD:  Let me ask Board 3 

Member Moldenhauer, because I know she may 4 

have to leave us very shortly, and give her an 5 

abundance of opportunity to ask any questions 6 

she may have. 7 

  MEMBER MOLDENHAUER:  Actually, I 8 

was interested in hearing OP's statement, 9 

because I think that I have some questions as 10 

to the application of that last sentence in 11 

section 2507.3 in regards to "regardless of 12 

cost" considering that on a variance test, 13 

undue hardship is usually proven and we have 14 

sufficient testimony today about the cost and 15 

the undue hardship that would exist. 16 

  And I want to understand OP's, I 17 

guess, perspective on how, one, if they don't 18 

believe that this is a non-residential 19 

structure, thus, you know -- but it sounds 20 

like the applicant is saying that they do fall 21 

under that non-residential structure category. 22 
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 So I just want to really hear OP's 1 

perspective on that. 2 

  MR. COCHRAN:  Okay.  Did you want 3 

me to do that as an answer to a question or 4 

did you want me to do testimony and 5 

incorporate that within the testimony? 6 

  MEMBER MOLDENHAUER:  Whichever 7 

would be -- 8 

  MR. COCHRAN:  It depends on your 9 

time. 10 

  MEMBER MOLDENHAUER:  -- efficient. 11 

  MR. COCHRAN:  Do you have 10 12 

minutes or do you have 5 minutes? 13 

  MEMBER MOLDENHAUER:  10 minutes 14 

would be great. 15 

  MR. COCHRAN:  Okay.  Then let me 16 

just go ahead and start with the testimony.  17 

For the record, Steve Cochran, D.C. Office of 18 

Planning.   19 

  The applicant requested a use 20 

variance to permit conversion of an alley 21 

structure into a two unit residential 22 
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building, a flat.  This is a self-certified 1 

application, which is important.  It hasn't 2 

been referred to the Board by the Zoning 3 

Administrator. 4 

  OP is generally supportive.  And 5 

I'm going to run through this, because of your 6 

time.  OP is generally supportive of efforts 7 

to renovate vacant buildings for productive 8 

use.  However, in this case, the applicant has 9 

not demonstrated that there are conditions 10 

unique to the property that would result in an 11 

undue hardship to the applicant if the Board 12 

did not grant the requested relief as a flat. 13 

  OP agrees with the applicant, the 14 

ANC and other neighbors that the granting of 15 

relief to use the building as a flat would not 16 

likely cause significant harm to the 17 

neighborhood.  However, the granting of the 18 

requested relief would cause substantial harm 19 

to the Zoning Regulations that govern the use 20 

of alley structures. 21 

  OP cannot, therefore, recommend 22 
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that the Board approve the requested relief, 1 

at this time. 2 

  Is the property unique and would 3 

any uniqueness cause an undue hardship to the 4 

applicant if relief were not granted?  Simply, 5 

no. 6 

  The applicant contends that this 7 

the size, configuration, layout and status of 8 

the property and building constitute an 9 

extraordinary and exceptional condition. 10 

  OP agrees with the applicant's 11 

description of the lot and property as 12 

atypically large for an alley lot and 13 

structure and notes that even the equally 14 

large single-family house diagonally across 15 

the alley, i.e., Senator Foley's house, one 16 

that appears at first blush to be an alley 17 

structure is actually connected to a street 18 

via a flag lot. 19 

  But it is another roughly 5,500 20 

square foot house that is behind all other 21 

buildings.  But again, it is permitted because 22 
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it is on a flag lot. 1 

  The application -- the applicant 2 

has not, however, demonstrated a linkage 3 

between this atypical but not unique condition 4 

and undue hardship. 5 

  The applicant has submitted 6 

information to demonstrate that the structure 7 

is uniquely not connected to electric, sewer 8 

or water services, uniquely subject to 9 

Historic Preservation Review and uniquely laid 10 

out with respect to its interior. 11 

  Well, in the last six months, the 12 

Board has reviewed many alley structures not 13 

connected to services, that's not unique nor 14 

is it unique for a structure in the Capitol 15 

Hill Historic District to be subject to 16 

Historic Preservation Review constraints. 17 

  The applicant's drawings indicate 18 

that it would not require any changes to the 19 

footprint of the building or any historical 20 

changes to the building's facade to comply 21 

with preservation guidelines. 22 
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  The applicant also states that the 1 

open loft-like plan of the building is unique 2 

in an R-4 Zone and difficult to adapt to use. 3 

  The applicant has not presented any 4 

examination of interior floor plans of other 5 

alley structures in the zone, merely their 6 

size.  Since many of those structures were 7 

used for storage, it is not improbably that 8 

many also have open floor plans. 9 

  And in OP's experience, an open 10 

loft-like space is highly sought after by 11 

people who prefer contemporary architecture 12 

not a hardship. 13 

  Finally, with respect to the 14 

alleged unique degree of deterioration causing 15 

an undue hardship, that the application has 16 

alleged if the applicant is not permitted to 17 

have two residential units on the lot, well, 18 

the applicant has submitted documents that 19 

indicate to OP that the location size and 20 

condition of the building are such that the 21 

applicant would likely suffer undue hardship 22 
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if it tried to use or remarket the structure 1 

for its historical use as a storage or 2 

warehouse facility or as an artist loft, a 3 

parking lot, a garage or public storage 4 

garage. 5 

  However, these aren't the only uses 6 

that are permitted either as matter-of-right 7 

or as special exception for this structure.  8 

The applicant has not demonstrated that it has 9 

considered uses such as a museum, a school, a 10 

structure for church programs, a private club 11 

or lodge or clinic. 12 

  And it is important to note that 13 

there are seven parking spaces within this 14 

structure, so some of these uses may not be 15 

impossible uses. 16 

  Rather, it simply skips over 17 

single-family residential use and goes right 18 

to asking for relief as a two unit residential 19 

structure. 20 

  The applicant has stated that it 21 

would suffer undue hardship from not being 22 
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able to use the property as a flat.  OP 1 

disagrees.  The applicant has submitted 2 

documents indicating that the total price of 3 

purchasing and -- well, actually, there was 4 

just testimony that came out to about 5 

$700,000. 6 

  The architect said that it would be 7 

$700,000 for a use as a loft -- excuse me, for 8 

artist studios.  In the letter dated -- well, 9 

I don't know the date on it, but from the 10 

architect, the $700,000 figure is actually 11 

referred to across for artist studios or 12 

dwellings. 13 

  Now, if you add the applicant's 14 

purchase price of $310,000 and then add 15 

another $700,000 on top of that, you have a 16 

$1.1 million total cost for a 5,500 square 17 

foot residence with two yards, room for a 18 

couple of terraces on Capitol Hill. 19 

  This is not an unusual price for a 20 

house of a much smaller size on Capitol Hill, 21 

much less a 5,500 square foot residence.  Many 22 
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people would consider this a bargain, not a 1 

hardship. 2 

  Okay.  So the applicant has -- 3 

  MEMBER MOLDENHAUER:  Can I just 4 

jump in here, because I do have to leave and I 5 

think you have made some really good points. 6 

  MR. COCHRAN:  Yes. 7 

  MEMBER MOLDENHAUER:  What I'm going 8 

to do is I'm going to ask the applicant some 9 

questions, based on your comments, and then, 10 

obviously, I'll have a chance to read the 11 

record.  But I do think that you made -- 12 

  MR. COCHRAN:  Yes. 13 

  MEMBER MOLDENHAUER:  -- some really 14 

good points as to the value aspects and the 15 

undue hardship and the need for the applicant, 16 

at this point in some questions from the 17 

Board, to articulate the cost issue 18 

potentially, maybe some issues of having two 19 

mortgages, cost of trying to have this as a 20 

single-family home, issues of maybe the need, 21 

financial need for a rental property, if those 22 
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are, indeed, factors. 1 

  So I think that that would be some 2 

important factors.  And can -- 3 

  MR. COCHRAN:  If you have to leave, 4 

I would like to be able to go into the -- some 5 

of the other -- 6 

  MEMBER MOLDENHAUER:  The non-7 

residential? 8 

  MR. COCHRAN:  -- questions that you 9 

asked. 10 

  MEMBER MOLDENHAUER:  Yes, if you 11 

can just address, I guess, whether you believe 12 

this to be a non-residential -- 13 

  MR. COCHRAN:  Sure. 14 

  MEMBER MOLDENHAUER:  -- structure 15 

and that issue. 16 

  MR. COCHRAN:  I have talked with 17 

the Zoning Administrator.  The Zoning 18 

Administrator feels that the applicant -- 19 

let's see, the structure has been used as a 20 

warehouse since 1921 up until the time that it 21 

was put up for sale. 22 
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  Typically, the Zoning Administrator 1 

is faced with people trying to prove that 2 

something already is a residential structure. 3 

 And the proof for something like that would 4 

be, okay, does it have connection to water and 5 

sewer?  Does it have a bathroom?  Does it have 6 

a kitchen?  Does it have a bedroom with 7 

closets? 8 

  This has none of those.  So the 9 

Zoning Administrator has told me that he would 10 

absolutely consider it to be a non-residential 11 

structure. 12 

  What the applicant is positing is 13 

that it is neither a residential structure nor 14 

a non-residential structure.  It's simply a 15 

structure.  And that's based, as far as I can 16 

tell, solely on their not being proof that it 17 

is a non-residential structure, because it 18 

doesn't have a Certificate of Occupancy as a 19 

non-residential structure. 20 

  You have seen in the original 21 

submission and in the prehearing statement 22 
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that the applicant has gone to considerable 1 

length to demonstrate that it is a warehouse. 2 

 It is stated repeatedly that it is a 3 

warehouse.  And neither the Zoning 4 

Administrator nor OP think that something that 5 

has so demonstrably been a warehouse is -- 6 

could be anything other than a non-residential 7 

structure. 8 

  MEMBER MOLDENHAUER:  But you do -- 9 

  MR. COCHRAN:  There was one other 10 

thing, too. 11 

  MEMBER MOLDENHAUER:  The issue of 12 

regardless of cost and does that language -- 13 

  MR. COCHRAN:  Yes. 14 

  MEMBER MOLDENHAUER:  -- state or 15 

how does that affect the second prong of the 16 

variance test? 17 

  MR. COCHRAN:  Sure.  I would be 18 

happy to get into that.  Let's see, let me try 19 

and find the shortest version of it. 20 

  Well, okay, the applicant starts 21 

with an assumption based on an interpretation 22 
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of section 2507.3, with which the Zoning 1 

Administrator disagrees. 2 

  The section states that "Non-3 

residential structures located on these alleys 4 

shall not be converted, altered, remodeled, 5 

restored or repaired for human habitation 6 

regardless of cost." 7 

  These alleys is important.  To 8 

clarify what is meant by these alleys on which 9 

conversion is prohibited, you turn to section 10 

2507.2 and you find that they are alleys that 11 

are not at least 30 feet wide all the way to 12 

the street. 13 

  So you go to the bottom part of 14 

2507.3 and you find that they can't be 15 

converted on these alleys.  Then you have to 16 

go a little bit further up.  And the last 17 

thing that these alleys refer to is alleys 18 

that are less than 30 feet wide. 19 

  The applicant has frontage on 20 

portions of alleys that are 30 feet wide, but 21 

they don't connect to the street all the way 22 
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with a 30 foot wide alley.  They are only 15 1 

feet wide.  So that is what is meant by 2 

located on these alleys, an alley that isn't 3 

30 feet wide all the way to the street. 4 

  But in the applicant's eyes, this 5 

restriction is irrelevant, because the 6 

restriction applies only to conversions of 7 

non-residential structure.  And according to 8 

an applicant, this is just a structure, not 9 

non-residential, not residential. 10 

  As I have stated, the ZA and OP 11 

strongly disagree with it.  It has no 12 

connections to water, sewer, electric.  It 13 

doesn't have a kitchen, bathroom or bedroom.  14 

It has no street address.  The ZA considers it 15 

clearly to be a non-residential structure and 16 

therefore covered by 2507.3's prohibition on 17 

conversion to a residential structure. 18 

  The assumption of single-family 19 

usage as a matter-of-right is a pretty strong 20 

challenge to the Zoning Regulations and 50 21 

years of practice on the use of alley 22 
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structures for residential purposes. 1 

  Granting their request to move 2 

directly to a use variance for a flat would 3 

pose substantial harm to the Zone Plan.  It 4 

would effectively skip over the important test 5 

of whether the requested relief is 6 

proportional to the undue harm. 7 

  The Zoning Regulations set a high 8 

bar for the conversion of an alley lot to a 9 

residential use and specifically prohibit the 10 

conversion of structures to residential use on 11 

lots connected to alleys to streets by alleys 12 

less than 30 feet wide. 13 

  So that's the crux of our argument, 14 

that the applicant is really doing serious 15 

harm.  You know, rather there would be serious 16 

harm done if you granted relief under the 17 

assumption that this building can be used as a 18 

single-family structure as a matter-of-right. 19 

  I think you can go back and 20 

consider some very recent decisions you have 21 

made where the applicant's contention would be 22 
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contrary to what you were relying on when you 1 

made your decision on some of these alley 2 

dwellings. 3 

  I can, you know, finish testimony, 4 

but -- 5 

  MEMBER MOLDENHAUER:  Yes.  I mean, 6 

Chairman, I'm sure the rest of the Board have 7 

a lot of questions.  I'm going to have to step 8 

out and I will read the record.  Thank you. 9 

  CHAIRMAN LOUD:  Thank you, Board 10 

Member.  Let's see if other Board Members have 11 

questions.  This would be a good time to 12 

address some of those.  I have a couple.  Mr. 13 

Dettman, were you thinking?  Okay.  All right. 14 

  I wanted to ask a little bit about 15 

your distinction between atypical and unique. 16 

 You sort of conceded that the property was 17 

atypical for whatever the set of reasons were, 18 

but not necessarily unique.  And just the 19 

distinction that you are drawing. 20 

  MR. COCHRAN:  There is no question 21 

that it's large.  There are other large 22 
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structures in alleys in Capitol Hill, 1 

especially if you go to the area of Capitol 2 

Hill around H Street and to the north. 3 

  It is only one of -- it would be 4 

one of only two houses that size at least on 5 

one floor within Square 1017.  There is 6 

another one, but again, it is on a flag lot.  7 

But I don't believe that the applicant has 8 

demonstrated that it is unique and that that 9 

uniqueness relates directly to an undue 10 

hardship that the applicant would suffer if 11 

you didn't grant relief. 12 

  Just because it is unusually large, 13 

you also have to look at the other contentions 14 

that the applicant is making about its 15 

deteriorated condition, the constraints that 16 

the applicant says is imposed by Historic 17 

Regulations and so on and so forth to see 18 

whether there is a full linkage made between 19 

uniqueness and the hardship suffered. 20 

  And in this case, since the 21 

applicant hasn't even looked at use as a 22 
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single-family structure, we don't think that 1 

the applicant has demonstrated that kind of 2 

linkage. 3 

  CHAIRMAN LOUD:  But the analytical 4 

test would separate those two prongs.  That is 5 

that an applicant who shows that his property 6 

is unique or has an exceptional situation to 7 

it is entitled to take the next step and then 8 

further demonstrate that because of that 9 

uniqueness or exceptional situation, some 10 

practical difficulty, if it's an area 11 

variance, or undue hardship, if it's a use 12 

variance, accrues to that applicant. 13 

  What I kind of hear you saying is 14 

that you are in agreement with the applicant 15 

that the property is unique or, to use your 16 

word, atypical.  You are in disagreement with 17 

the applicant that it creates an undue 18 

hardship.  Am I overstating? 19 

  MR. COCHRAN:  It's two steps, yes, 20 

but they are directly linked to each other.  21 

The former being absolutely strict.  You would 22 
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have to say, okay, if you don't demonstrate 1 

uniqueness, then you can't go on.  There is no 2 

point in going on to the second test. 3 

  CHAIRMAN LOUD:  No, I understand 4 

that the uniqueness -- 5 

  MR. COCHRAN:  But the -- yes? 6 

  CHAIRMAN LOUD:  -- has to cause the 7 

undue hardship. 8 

  MR. COCHRAN:  Okay.   9 

  CHAIRMAN LOUD:  It can't just be an 10 

independent -- 11 

  MR. COCHRAN:  Right. 12 

  CHAIRMAN LOUD:  -- free floating 13 

uniqueness or exceptional situation. 14 

  MR. COCHRAN:  Right. 15 

  CHAIRMAN LOUD:  It has to 16 

absolutely cause the undue hardship.  17 

Initially, I thought the position of OP was 18 

that this was not unique at all.  This was not 19 

an exceptional situation. 20 

  Now, it sounds more like OP is 21 

saying that it is unique.  It is sort of an 22 
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exceptional situation, but it does not cause 1 

an undue hardship.  Is that accurate? 2 

  MR. COCHRAN:  OP agrees that it is 3 

an exceptional situation. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MR. COCHRAN:  I don't know whether 6 

-- I'm not sure that the applicant has 7 

demonstrated unique, but let's just -- 8 

  CHAIRMAN LOUD:  Okay.   9 

  MR. COCHRAN:  -- for purposes of 10 

this discussion, let's say that it is unique. 11 

 The applicant still hasn't demonstrated that 12 

that uniqueness leads to an undue hardship.  13 

The applicant has not considered all of the 14 

uses to which the building might be put as 15 

either a matter-of-right or as a special 16 

exception nor has the applicant considered a 17 

use to which it might be put under a use 18 

variance as a single-family residence. 19 

  So it has neither exhausted all of 20 

the other uses nor has it really dealt with 21 

the proportionality consideration.  If it 22 
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could be -- if it does have a hardship, is the 1 

relief being asked for, has it been 2 

demonstrated to be proportional to the 3 

hardship that has been demonstrated? 4 

  OP doesn't think that it has either 5 

exhausted the possible uses nor has it 6 

demonstrated a proportional relationship that 7 

would justify going -- skipping over single-8 

family use and going directly to a two flat 9 

use. 10 

  It hasn't demonstrated the hardship 11 

that would result from not being able to have 12 

a second unit. 13 

  CHAIRMAN LOUD:  Okay.  Thank you.  14 

Now, I'll turn back to Board Members to see if 15 

there are any questions and then if not, we'll 16 

go to Mr. DePuy to see if he has questions for 17 

the Office of Planning. 18 

  It does not -- Ms. Sorg, do you 19 

have any questions?  Okay.   20 

  MEMBER SORG:  I have a couple of 21 

questions.  The first, I guess, is sort of a 22 
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general question, perhaps, for Mr. DePuy about 1 

the distinction between residential and non-2 

residential.  Just to give you an opportunity, 3 

if you have any other, aside from the lack of 4 

a C of O, reasons that you present for the non 5 

non-residential sort of classification that it 6 

seems like you are going for? 7 

  MR. DePUY:  To clarify the 8 

applicant's position, we do not disagree that 9 

this is a non-residential structure.  I do not 10 

understand the Planning Office assertion to 11 

the contrary.  We did not assert that in our-- 12 

in any materials we filed. 13 

  We have sought a variance from 14 

2507.3, which refers to non-residential 15 

structures.  To us, that's a non-issue.  I 16 

don't understand why the Office of Planning 17 

dwells on that.  We concede that this is a 18 

non-residential structure.  So, to us, that's 19 

not an issue. 20 

  CHAIRMAN LOUD:  But let me just 21 

make sure I understand.  But you do believe 22 
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that because that second sentence doesn't 1 

specifically reference the 30 foot alley width 2 

language, that you would not need a variance 3 

from the 30 foot width alley requirement? 4 

  MR. DePUY:  Well, we have sought a 5 

variance from 2507.3, so if needed, we have 6 

sought that variance.  We don't believe that 7 

that's a requirement for a conversion.  But if 8 

the Board disagrees, we have sought a variance 9 

from that entire section. 10 

  CHAIRMAN LOUD:  Okay.   11 

  MR. DePUY:  So that the application 12 

is properly before the Board as to the 13 

requested -- any relief that might be 14 

required. 15 

  CHAIRMAN LOUD:  Okay.   16 

  VICE CHAIRMAN DETTMAN:  Mr. 17 

Chairman, just to follow along with the 18 

question that you just asked, I just need 19 

clarification, because I'm not quite seeing it 20 

clearly yet. 21 

  Mr. DePuy, and it goes to the 30 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 78

foot alley requirement, so you are saying the 1 

30 foot alley requirement doesn't apply to 2 

your project at all?  And if that's what 3 

you're saying, then why? 4 

  MR. DePUY:  We believe that the 30 5 

foot requirement is set forth in the first 6 

sentence of 2507.3, which refers to an 7 

existing one-family dwelling.  And the second 8 

sentence referring to non-residential 9 

structures, different from the one-family 10 

dwelling, has no such requirement set forth.  11 

And therefore, we don't believe that that 30 12 

foot requirement is applicable to non-13 

residential structures. 14 

  VICE CHAIRMAN DETTMAN:  Okay.  So 15 

but what you are seeking to do is establish a 16 

dwelling, correct?  It's a flat, but it's a 17 

dwelling, right? 18 

  MR. DePUY:  That's correct. 19 

  VICE CHAIRMAN DETTMAN:  Which is 20 

not specifically referenced in 2507.  It just 21 

says a one-family dwelling. 22 
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  MR. DePUY:  Right. 1 

  VICE CHAIRMAN DETTMAN:  But 2 

nonetheless, you are trying to establish a 3 

dwelling.  So why wouldn't the 30 foot alley 4 

requirement of 2507.2 apply to you? 5 

  MR. DePUY:  That -- as we read that 6 

section, that applies to existing one-family 7 

dwellings only and this is neither existing 8 

nor a one-family dwelling.  It is proposed to 9 

be a flat. 10 

  VICE CHAIRMAN DETTMAN:  So your 11 

interpretation of the regs is that you only 12 

need a use variance from 2507.1.  And in any 13 

case going forward, any applicant seeking to 14 

establish any kind of residential use, other 15 

than a one-family dwelling, it could be a 100 16 

unit apartment building, wouldn't need to meet 17 

the 30 foot alley requirement? 18 

  MR. DePUY:  That's -- 19 

  VICE CHAIRMAN DETTMAN:  Keeping in 20 

mind the spirit of what the 30 foot alley 21 

requirement is trying to accomplish. 22 
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  MR. DePUY:  Well, the second 1 

sentence of 2507.3 refers to non-residential 2 

structures, so, in your example, an apartment 3 

building would be a residential structure. 4 

  VICE CHAIRMAN DETTMAN:  And you are 5 

saying that the 30 foot alley requirement 6 

wouldn't apply to that residential structure, 7 

because it's not a one-family dwelling? 8 

  MR. DePUY:  Yes, that's correct, 9 

yes. 10 

  VICE CHAIRMAN DETTMAN:  Okay.   11 

  CHAIRMAN LOUD:  Thank you, Mr. 12 

Dettman.  Yes, sir, Mr. Cochran? 13 

  MR. COCHRAN:  If I might, just 14 

let's take a look at the last sentence.  It 15 

doesn't say non-residential structures shall 16 

not be converted, altered or remodeled.  It 17 

says "Non-residential structures on these 18 

alleys shall not be converted." 19 

  It makes a clear reference to 20 

something else "on these alleys."  What do we 21 

have preceding it?  An alley that -- on an 22 
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alley lot that abuts an alley less than 30 1 

feet in width, shall not be converted, 2 

etcetera, etcetera, etcetera. 3 

  So it is the insertion of the 4 

phrase "on these alleys" links it directly to 5 

the previous sentence in section 2507.3. 6 

  OP and -- at least from our 7 

conversations with the Zoning Administrator, 8 

the ZA, don't see how you can undue the 9 

linkage that is made in the text. 10 

  CHAIRMAN LOUD:  I'm wondering if we 11 

might be able to move on from this point, only 12 

because I think Mr. DePuy, if I understand 13 

him, has said that let's just say you're 14 

right, Mr. Cochran, and that your 15 

interpretation of that second sentence is 16 

correct, and let me know, Mr. DePuy, if I'm 17 

wrong, that he believes that they are before 18 

us on a variance and either the requested 19 

relief as presented up to this point would 20 

include relief from the 30 foot requirement or 21 

that -- 22 
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  MR. DePUY:  That's right. 1 

  CHAIRMAN LOUD:  -- you would be 2 

willing to amend your application.  So I'm 3 

just wondering how much longer we want to, you 4 

know, sort of go around and around on this 5 

point. 6 

  MR. DePUY:  Right. 7 

  MR. COCHRAN:  Then it becomes a 8 

question of proportionality. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MR. COCHRAN:  Of going directly to 11 

it -- to a two-family and/or not considering 12 

some of the other uses -- 13 

  CHAIRMAN LOUD:  Okay.   14 

  MR. COCHRAN:  -- that might be 15 

permitted. 16 

  CHAIRMAN LOUD:  You still don't 17 

believe that he meets the variance test, 18 

regardless of whether it's a variance from the 19 

30 foot alley width requirement or -- 20 

  MR. COCHRAN:  I don't believe the 21 

applicant has demonstrated that it meets a 22 
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variance test for a second unit.  And I also 1 

don't believe that -- OP does not believe that 2 

it has demonstrated that it can't use the 3 

structure for some of the other uses that OP 4 

mentioned that the applicant had considered. 5 

  But it's in that order. 6 

  CHAIRMAN LOUD:  I see.  Okay.  I'm 7 

glad you said that. 8 

  MR. COCHRAN:  As far as the Zoning 9 

Regulations, first and foremost, it's that 10 

they have not considered -- 11 

  CHAIRMAN LOUD:  Conforming uses. 12 

  MR. COCHRAN:  -- the 13 

proportionality and skipped over the whole 14 

single-family dwelling use of it. 15 

  CHAIRMAN LOUD:  Okay.  Thank you.  16 

Mr. DePuy, did you have any questions for the 17 

Office of Planning? 18 

  MR. DePUY:  I do, Mr. Chairman. 19 

  CHAIRMAN LOUD:  Okay.   20 

  MR. DePUY:  Yes.  Mr. Cochran, the 21 

Office of Planning report takes the position 22 
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that the proposed flat would impair the Zone 1 

Plan.  And you refer to the Zone Plan in 2 

several points in the -- in your report. 3 

  Isn't it correct that the full 4 

citation of this provision is to the "intent, 5 

purpose and integrity of the Zone Plan" as 6 

embodied in the Zoning Regulations and Map? 7 

  MR. COCHRAN:  That's correct. 8 

  MR. DePUY:  And did your office 9 

take into account in interpreting the Zone 10 

Plan the Zone Map for this property, which, of 11 

course, is R-4 and which allows for flats? 12 

  MR. COCHRAN:  We did.  But 13 

traditionally, when you look at the whole 14 

thing, you are looking at the Zoning 15 

Regulations.  Again, conversations with the ZA 16 

and actually with the -- just to suss it out 17 

with the Office of the Attorney General 18 

indicate that we typically refer to the Zoning 19 

Regulations as a whole. 20 

  We are also looking at the R-4 Zone 21 

and the Map.  And again, when you are looking 22 
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at harm, you are looking at harm both to the 1 

neighborhood and to the Zoning Regulations.  2 

And OP is making the distinction here that 3 

there would not likely be any harm to the 4 

neighborhood, per se.  It's to the Zoning 5 

Regulations. 6 

  MR. DePUY:  Isn't it correct with 7 

respect to the terms intent and purpose that 8 

the purpose of these regulations was to 9 

prohibit or limit slum dwellings, tenements 10 

and the overcrowding of alley dwellings in the 11 

1920s, 1930s, 1940s, perhaps up to the 1950s? 12 

 Do you still think that intent and purpose is 13 

applicable in the 21st Century? 14 

  MR. COCHRAN:  If you would ask me 15 

that question about the Alley Dwellings Act of 16 

1937, the Federal Regulation, then I would say 17 

yes.  But we are not talking about that 18 

regulation.  We are talking about these Zoning 19 

Regulations that date from 1958. 20 

  They are very clear in saying that 21 

implicitly absent a use variance, you shall 22 
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not convert a non-residential structure on an 1 

alley less than 30 feet wide into a 2 

residential structure. 3 

  That is part of the Zone Plan, the 4 

Zoning Regulations, that would be compromised. 5 

  MR. DePUY:  You referred to the 6 

1958 Zoning Regulations.  Were they not 7 

similar to and based on the 1938 Zoning 8 

Regulations? 9 

  MR. COCHRAN:  They were certainly 10 

based on, yes. 11 

  MR. DePUY:  You have testified 12 

today and your office report states in three 13 

occasions the Office of Planning viewed that 14 

the hardship is not proportional to the 15 

requested relief.  Can you tell -- 16 

  MR. COCHRAN:  Excuse me.  No, I've 17 

stated that the applicant has not demonstrated 18 

that the request for relief is proportional to 19 

the relief being requested. 20 

  MR. DePUY:  Well, to be specific, 21 

the citation to proportional, the application 22 
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not being -- the relief not being proportional 1 

is indicated on page 1, 6 and 8.  And in that 2 

instance, you cite that the hardship is not, 3 

in the report, proportional to the requested 4 

relief. 5 

  My question is can you tell the 6 

Board where this proportionality requirement 7 

is set forth in the Zoning Regulations or 8 

decisions of this Board or decisions of the 9 

Court of Appeals? 10 

  MR. COCHRAN:  I cannot refer to a 11 

specific language in the regulations.  It has 12 

been traditional, but I can't cite it, no. 13 

  MR. DePUY:  The Office of Planning 14 

report states that the Zoning Regulations set 15 

a "high bar" for the conversion of an alley 16 

building to a residential use.  Does your 17 

office regard the use variance test to be more 18 

stringent for alley buildings than for other 19 

use variance applications?  And if so, what is 20 

your authority for this position? 21 

  MR. COCHRAN:  I'm not sure that I 22 
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understand the question.  Would you mind 1 

repeating it? 2 

  MR. DePUY:  I'll be glad to.  On 3 

page 1 and on page 7 of the report. 4 

  MR. COCHRAN:  Yes. 5 

  MR. DePUY:  You indicate that the 6 

Zoning Regulations set a "high bar" for the 7 

conversion of an alley building to a 8 

residential use.  And my question is what is 9 

that based on? 10 

  MR. COCHRAN:  Well, typically, if 11 

you are looking at what is permitted in a zone 12 

or in a particular location, there is a 13 

cumulative -- well, there is an accumulation 14 

of uses as you build up from a lesser intense 15 

zone to a more intense zone, let's say within 16 

residential. 17 

  Uses that are permitted in R-1 or 18 

are incorporated in R-2 and in R-3.  It's the 19 

R-1, R-2 plus other uses that are permitted in 20 

R-3. 21 

  Rarely do you get this big flag 22 
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that says this use shall not be permitted.  1 

You have to infer that that use isn't 2 

permitted, because it is not in an accumulated 3 

list of things that are permitted. 4 

  In this instance, you've got an 5 

explicit prohibition in 2507 on the conversion 6 

of a non-residential building to a residential 7 

structure on these kinds of alleys.  And then 8 

specifically, it states that it should -- even 9 

absent -- let's see.  Even where you have the 10 

30 foot connections, it shall not be used as a 11 

residential structure other than a one-family 12 

dwelling. 13 

  So between the two, you do have a 14 

higher bar than you do for typical uses that 15 

wouldn't be permitted in a zone in other 16 

instances. 17 

  MR. DePUY:  You've stated that 18 

there is a high bar and you have cited the 19 

regulations, but you haven't responded to my 20 

question, which is is there authority for your 21 

position that there is this high bar with 22 
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respect to a use variance applicable to alley 1 

structures? 2 

  MR. COCHRAN:  Well, if I were using 3 

the term high bar as a legal term, maybe I 4 

would understand why you are asking this 5 

question.  But it is comparative.  And I think 6 

I have -- maybe I should have said higher, 7 

higher than the way things are typically dealt 8 

with in the Zoning Regulations where a use 9 

isn't permitted if it's not accumulated. 10 

  This seems to me to be higher 11 

simply because it says point blank no, it's 12 

not permitted.  Sorry, that just seems like 13 

common sense to me in the interpretation of 14 

language. 15 

  MR. DePUY:  You have testified 16 

today, though it was not in your report, that 17 

the applicant has failed to demonstrate that 18 

several other uses, including a clinic, a 19 

museum, a private club and others, could not 20 

be put -- this property could not be put to 21 

those uses. 22 
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  Isn't it correct that the Alley 1 

Dwelling Regulations, which you specifically 2 

cite and rely on refer only to one-family 3 

dwellings, artist studios and parking garages 4 

and parking lots and not these uses that you 5 

have added in your testimony? 6 

  MR. COCHRAN:  I'm not sure. 7 

  MR. DePUY:  Okay.  Thank you.  We 8 

have no further questions. 9 

  CHAIRMAN LOUD:  Thank you, Mr. 10 

DePuy.  Board Members, were there any 11 

additional questions for the Office of 12 

Planning? 13 

  If not, then what we will do is 14 

move right along.  I believe this would be the 15 

part of the hearing where the ANC, and they do 16 

not appear to have arrived, would offer 17 

testimony.  They have submitted a report.  It 18 

is our Exhibit 24, I believe.  And in their 19 

report, they are in support of the 20 

application.  In their report, they support 21 

the application. 22 
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  And it appears, I'm just going to 1 

confirm this, that it would be a report that 2 

would receive great weight from us, provided 3 

that the quorum and the notice provisions have 4 

been met. 5 

  In addition to that, there are a 6 

number of letters in the file, Exhibits 21, 7 

22, 23, 25, 19 and 20 which capture the 8 

sentiment of neighbors in the community 9 

supportive of the applications.  And again, it 10 

does not appear that any of those witnesses 11 

are here today. 12 

  So we now turn back to the 13 

applicant for its closing statement. 14 

  MR. DePUY:  Thank you, Mr. Chair, 15 

Members of the Board.  We believe that the 16 

record is complete and that the testimony has, 17 

in addition to the documents submitted for the 18 

record, established the three prong test for a 19 

use variance. 20 

  Since the Office of Planning has 21 

apparently conceded uniqueness, that appears 22 
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not to be at issue in this case. 1 

  Hardship to the owner, we believe 2 

has been amply demonstrated by several facts, 3 

including the principal fact that this 4 

property was on the market for 17 months, 5 

could not -- was not purchased for any use 6 

permitted by the Zoning Regulations. 7 

  The Court of Appeals has clearly 8 

demonstrated -- clearly held that in cases 9 

where a property owner is unable to sell a 10 

property or use a property for any permitted 11 

use, that the hardship of the regulations 12 

applies to the owner. 13 

  We believe that the evidence of 14 

record indicated that this property was on the 15 

market for a very long period of time, exposed 16 

to the market widely as indicated by the 17 

affidavit we submitted demonstrates hardship 18 

to the owner. 19 

  In addition, we believe that the 20 

testimony and the other evidence that we have 21 

submitted, which -- demonstrates that there is 22 
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no use for this property for a warehouse.  1 

There is a letter from a Frager's Hardware 2 

demonstrating -- indicating that they looked 3 

at purchasing this property for that use, 4 

decided that that was inappropriate given the 5 

cost. 6 

  That the various uses, artist 7 

studio, warehouse do not have a market also 8 

based on the evidence provided by Don Denton 9 

in his letter to indicate that there is no 10 

market for the very few permitted uses for 11 

this property. 12 

  And then finally, the cost of 13 

converting, using, rehabilitating this very 14 

unique large property for any use has been 15 

demonstrated by the testimony today to be 16 

very, very expensive and creating a hardship 17 

on the owner. 18 

  So we believe that the hardship 19 

criteria has been amply demonstrated. 20 

  Finally, as to the third criteria, 21 

the Planning Office has conceded there is no 22 
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adverse impacts to the neighborhood in terms 1 

of parking or traffic or light or noise or 2 

odors.  The only issue, apparently, in dispute 3 

between the Office of Planning and the 4 

applicant is with respect to the requirement 5 

that the variance not be in contravention to 6 

the Zone Plan. 7 

  We believe the Office of Planning 8 

is looking solely at the regulations from 9 

which variances are requested, but is ignoring 10 

the fact that the property is located not only 11 

on an alley lot, but in the R-4 Zone, Capitol 12 

Hill, which is Zoned R-4, which clearly 13 

permits not only flats, but permits 14 

conversions, as this Board is well aware, of 15 

buildings to apartment use if the lot, based 16 

on the 900 Square Foot Rule, which is each 17 

apartment must be on -- of a size of 900 18 

square feet per land, which is indicated were 19 

this building to be located on a street and it 20 

could be converted to an eight unit apartment 21 

building. 22 
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  That demonstrates the unique size 1 

of this building and also shows that we 2 

believe the proposed use of a flat, given the 3 

density, is very appropriate for the R-4 Zone, 4 

which clearly allows flats as well as single-5 

family homes and as well as apartment 6 

conversions. 7 

  So we believe that the third prong 8 

has been amply demonstrated by the applicant 9 

in this case.  We thank the Board very much 10 

for its patience. 11 

  CHAIRMAN LOUD:  Thank you, Mr. 12 

DePuy.  And I also want to thank Mr. Nash, Ms. 13 

Capen and, of course, Mr. Cochran for the 14 

Office of Planning. 15 

  Let me see if Board Members have 16 

any final questions for counsel, applicant or 17 

the Office of Planning. 18 

  It doesn't appear as though we have 19 

any. 20 

  What I would suggest then is that 21 

we -- I know personally I'm not ready to 22 
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deliberate this case today.  And I know that 1 

Board Member Moldenhauer wanted an opportunity 2 

to participate -- 3 

  MR. DePUY:  Right. 4 

  CHAIRMAN LOUD:  -- in the 5 

deliberation and would have to read the 6 

balance of the record from the time that she 7 

left.  So I would suggest that we set it for 8 

decision on March 16th, which would allow to 9 

review the transcript and to go over it in 10 

some fine detail, particularly for Board 11 

Member Moldenhauer. 12 

  But if there are any thoughts on 13 

that to the contrary?  Okay.  So why don't we 14 

then set it for decision on March 16th?  We 15 

will set it in the morning.  And I don't 16 

believe from my standpoint that there are any 17 

gaps in the record that would require 18 

supplemental filings. 19 

  I'm trying to reflect on whether 20 

Board Member Moldenhauer had some additional 21 

things that she was seeking to get that have 22 
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not been addressed.  I know she wanted some 1 

really clear evidence on the whole uniqueness 2 

prong and the whole question about whether 3 

2507.3 was being interpreted a certain way by 4 

the applicant.  And I think that has been 5 

fully addressed here this afternoon. 6 

  Sorry for that off the record 7 

discussion with Board Member Sorg, but 8 

nonetheless, I think where we were was that we 9 

were trying to determine if there are any gaps 10 

in the record that would need supplemental 11 

briefings on. 12 

  I don't see anything in the record. 13 

 If other Board Members don't see anything on 14 

the record, then we will close our record.  15 

And we will deliberate on March 16th on the 16 

existing record. 17 

  Okay.  Thank you again.  Appreciate 18 

your patience.  We are now at 12:17 and we 19 

have one additional case from the morning that 20 

we have not called, that I would really like 21 

us to be able to get through.  I don't know 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 99

everyone's sense of that, Board Member Sorg 1 

and Board Member Dettman. 2 

  Board Member Dettman is nodding 3 

affirmatively.  Normally, we break at 12:00 4 

noon for lunch, but if we are able to go 5 

through and the Court Reporter as well is able 6 

to work through, it would really be great.  He 7 

is giving us the thumbs up to stay on the 8 

record and try to go through this final 9 

morning case.  Thank you. 10 

  I think in a second Ms. Bailey will 11 

call the next case, which is the Graham and 12 

Kerr case. 13 

  MS. BAILEY:  Are you ready, Mr. 14 

Chairman? 15 

  CHAIRMAN LOUD:  Yes, when you are. 16 

  MS. BAILEY:  Application 18032, 17 

this is of John Graham and Lori Kerr, pursuant 18 

to 11 DCMR ' 3104.1 and ' 3103.2, for a 19 

special exception to allow a rear sunroom 20 

addition to an existing one-family row 21 

dwelling under section 223, not meeting the 22 
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lot occupancy requirements, that's section 1 

403, and variances to allow a second floor 2 

addition for use as an artist studio to an 3 

existing accessory garage not meeting the 4 

height and story limitations under subsection 5 

2500.4 and 2500.7, at premises 647 C Street, 6 

N.E., Square 865, Lot 79.  The property is 7 

Zoned R-4. 8 

  Just a couple of housekeeping, Mr. 9 

Chairman, which I spoke with the applicant 10 

this morning and we have taken care of -- we 11 

did receive the original Affidavit of Posting. 12 

 We did not have that in the file, so I do 13 

have that in my hand. 14 

  And lastly, the surveyor's plat was 15 

not signed by the D.C. Surveyor, but the 16 

applicant had indicated that he would make 17 

sure that a copy does come into the record, so 18 

we could have a clean record on this case. 19 

  CHAIRMAN LOUD:  Thank you, Ms. 20 

Bailey, and appreciate that.  Now, with 21 

respect to the Affidavit of Posting, does it 22 
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present any issues for us in terms of not 1 

making the deadline? 2 

  MS. BAILEY:  No, sir.  The property 3 

was posted timely, we just did not have the 4 

official copy.  It was faxed into us.  And as 5 

you know, it's signed by a notary, so we do 6 

need the official with the notary seal and all 7 

on the copy, which I do have in my hand right 8 

now. 9 

  CHAIRMAN LOUD:  Thank you, Ms. 10 

Bailey.  Then I believe we are ready to get 11 

started.  Good afternoon, good early afternoon 12 

and I wanted to thank you for your patience 13 

this morning.  That is the quietest baby that 14 

I have ever seen in my life. 15 

  MR. GRAHAM:  Good afternoon, 16 

Chairperson Loud and Commissioners.  Thank 17 

you.  Would you like me to introduce? 18 

  CHAIRMAN LOUD:  Yes, why don't you 19 

introduce yourselves for the record? 20 

  MR. GRAHAM:  My name is John 21 

Graham.  I'm the property owner at 647 C 22 
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Street, N.E. 1 

  MR. CONNORS:  My name is Dennis 2 

Connors, I'm the architect working with John 3 

and Lori. 4 

  MR. GRAHAM:  And behind me is my 5 

wife, Lori Kerr, who hopefully will be able to 6 

stick it out with the additional -- the 7 

addition to the audience this morning.  But 8 

thank you for your time today. 9 

  Mr. Chairman, Members of the Board, 10 

would you like me to give a brief opening?  I 11 

can do this relatively quickly if you would 12 

like.  I know everyone is on a short time 13 

schedule.  What would be the most -- 14 

  CHAIRMAN LOUD:  Well, why don't we 15 

do that.  And before you do that even, if 16 

Board Members have any really specific sort of 17 

targeted areas that they want you or your 18 

architect to hit, this would be a good time to 19 

put that out on the record.  If not, we can go 20 

straight into your opening and then proceed 21 

from there. 22 
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  MR. GRAHAM:  Chair, any questions I 1 

would be glad to go over any specifics. 2 

  CHAIRMAN LOUD:  It doesn't appear 3 

as if there are any, so why don't you go into 4 

your prepared remarks, understanding that we 5 

have reviewed the record and things that are 6 

just redundant of what is in the record, you 7 

may want to simply highlight and not cover 8 

every detail of it. 9 

  MR. GRAHAM:  Thank you, Mr. 10 

Chairman and Members of the Board.  I have 11 

done a very brief run through just as a 12 

summary and it's more the concept of the 13 

project itself and I'll allow Dennis, our 14 

architect, to speak to some of the more 15 

technical issues with respect to the zoning 16 

issues. 17 

  As you know, our project consists 18 

of two components.  It's a special exception 19 

to allow us to construct a sunroom on our 20 

existing rear deck and a height variance to 21 

allow us to build a second story artistic 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 104

studio on our existing garage, which is for my 1 

own personal use. 2 

  I believe I don't need to spend a 3 

lot of time with the ANC approvals and such.  4 

We received approval for both items from the 5 

Zoning Committee of the ANC-6C Board on 6 

January the 7th and this was then followed by a 7 

vote of support with no objections from the 8 

full ANC-6C Committee on January the 13th. 9 

  And this includes strong support 10 

from the Chairman of ANC-6C, Ms. Karen Wirt, 11 

who should -- who has sent a letter to the BZA 12 

dated January 19th for the record. 13 

  In addition to the -- and I think 14 

as a critical portion of -- a critical aspect 15 

to our proposal to the ANC, we have letters, 16 

written letters of support, not just not 17 

objections, from all seven of our adjacent 18 

property owners. 19 

  As Dennis will show you, this 20 

includes our immediate neighbor on 7th Street, 21 

the one that we share a wall with, as well as 22 
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six properties that abut ours, that connect to 1 

our by way of a private easement that runs 2 

along the east side of our property.  And all 3 

of these letters of support, all seven of 4 

them, have been submitted to the BZA for the 5 

record as well.  I won't spend further time, 6 

unless you would like me to. 7 

  And I guess throughout this 8 

process, there has been very little discussion 9 

about the special exception request for the 10 

rear sunroom, so I guess unless there are 11 

questions here this morning or this afternoon, 12 

I believe I would concentrate on the variance 13 

request.  I think that's the meat of the issue 14 

and I think that's what we got from OP as 15 

well.  If that's acceptable? 16 

  CHAIRMAN LOUD:  Yes, that would be 17 

find.  Again, we want to give you every 18 

opportunity to put your whole case out there, 19 

just not repeating everything in the record.  20 

So don't feel like we are abridging you from 21 

the opportunity to -- 22 
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  MR. GRAHAM:  No, fair enough.  I 1 

just think -- 2 

  CHAIRMAN LOUD:  -- walk through. 3 

  MR. GRAHAM:  -- the -- what we have 4 

seen so far as well as what we have seen from 5 

Ms. Jackson, we have been pretty much in 6 

agreement.  Thank you. 7 

  Just to give you very brief 8 

background, I'm -- this is for me.  I'm a 9 

serious painter having studied for years at 10 

the Washington Studio School.  And I guess my 11 

drawing and painting have come to a certain 12 

level and I need to have studio space. 13 

  And as a D.C. resident, I guess, I 14 

would like to invest in my own property, 15 

rather than doing this elsewhere. 16 

  I guess first and foremost to our 17 

case for this is painting is done with 18 

extremely smelly and poisonous oil paints, 19 

solvents, varnishes, etcetera.  There is 20 

really no way that I can have these materials 21 

in the house. 22 
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  Quite frankly, I even wear gloves 1 

when I use these materials.  Some of you may 2 

be artists or know artists, but it stinks and 3 

it's -- the smell would get into the walls of 4 

our house as well as our neighbors on the west 5 

side and we don't think that is fair or 6 

appropriate for our family or for our 7 

neighbors for that matter. 8 

  Even if we could rearrange walls 9 

within the house to create a studio, our older 10 

daughter has an acute respiratory condition 11 

that requires daily breathing treatments.  And 12 

so we have to be careful even with things like 13 

dust and laundry detergents and things like 14 

this.  So it has kind of made the presence of 15 

oil paints and such kind of a non-starter. 16 

  And I think it is too dangerous for 17 

our home and I think any serious artist would 18 

agree that this is inappropriate for a healthy 19 

living space. 20 

  And I think Ms. Jackson in her 21 

report as well points out on page 3 that 22 
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really no single-family residential 1 

construction would have had suitable systems 2 

for an art studio.  It's a very aggressive 3 

thing to put inside the living space. 4 

  With respect to appearance, just so 5 

that we're all on the same page and then I'll 6 

keep this short, our house faces C Street.  It 7 

is 647 C Street.  And the existing detached 8 

garage is behind the property after the rear 9 

yard. 10 

  And all of the garages in our 11 

development have existing firewalls or 12 

parapets, I think, we can find it.  Yes.  They 13 

have the existing fire parapets above the 14 

garage that extend upwards 4 feet for the 15 

entire development. 16 

  And what we are asking for here is 17 

to be able to raise the roof line on the 18 

public alley by about 3 feet. 19 

  Now, the roof will slope up towards 20 

our property to an addition of 6 feet on the 21 

side that faces our own property.  But those 22 
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who would be able to see that slope and that 1 

rise are the adjacent neighbors from the 2 

easement and those are precisely the people 3 

that we have gotten written letters of support 4 

from. 5 

  And from C Street itself, you would 6 

never see it.  Dennis will show you that, you 7 

know, our neighbor on the corner of 7th Street 8 

has a much higher two-story garage right on C 9 

Street.  So I don't think you could say that 10 

this art studio would really stick out in the 11 

back of these houses.  I think we can -- 12 

Dennis, do you have it? 13 

  If you can take note of this, on 14 

the bottom right, this property is our's at 15 

647 C Street.  This is the private easement 16 

and these are the neighbors that have provided 17 

letters of support. 18 

  The neighbor on the far end has a 19 

very aggressive existing structure.  And this 20 

is directly onto C Street after the private 21 

easement.  So I guess from our --  22 
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  MR. CONNORS:  It's used as an 1 

artist studio, too. 2 

  MR. GRAHAM:  Exactly. 3 

  MR. CONNORS:  I don't know that for 4 

an actual fact, but that was mentioned at the 5 

ANC meeting by people who were familiar. 6 

  MR. GRAHAM:  Right.  It's a dark 7 

room, correct. 8 

  MR. CONNORS:  Photography studio. 9 

  MR. GRAHAM:  Yes.  And just in case 10 

there was a concern, and this was raised, I 11 

think, at each step of the process, this will 12 

be exclusively an art studio.  This could 13 

never be a rental unit.  There will only be 14 

really a drop sink with cold running water.  I 15 

think Dennis mentioned it would -- you know, 16 

the pipe dimensions and such. 17 

  We would never rent this nor is it 18 

rentable.  So we don't feel like that there 19 

would be an impact on population density or 20 

parking.  21 

  And just from a personal note, I 22 
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guess, some of my instructors at the studio 1 

school are installation folks and people that 2 

do these things for the Smithsonian.  And so I 3 

have actually got people lined up to do 4 

lighting, windows and things, so it really is 5 

a first class artistic studio and quite an 6 

investment in my own property. 7 

  And I guess just as a last note, in 8 

trying to be good neighbors about this, we are 9 

exploring putting a green roof on the studio, 10 

which we feel would have obvious benefits for 11 

the neighborhood.  But we also think that it 12 

would be a nice precedent for the neighborhood 13 

itself. 14 

  And in general terms, I think we 15 

and our neighbors and the ANC for that matter, 16 

think that this is a positive development for 17 

our neighborhood. 18 

  So to summarize, three main points 19 

and I'll close.  As a D.C. resident, we are 20 

asking to make these long-term investments to 21 

upgrade our own property with artistic space. 22 
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 The design we are proposing is, we feel, very 1 

modest.  Two-story garages are not 2 

unprecedented in our alley. 3 

  The art studio would really create 4 

no material impact to the light, air or views 5 

of any of our neighbors or to any street view 6 

for that matter.  It is all to be done in the 7 

back of the property. 8 

  Unfortunately, as some of you know 9 

the Union Square Development, it is -- the 10 

rear side of it is pretty ugly.  It's not -- 11 

we don't find it historical or aesthetic, what 12 

we are -- aesthetically challenging what we 13 

are proposing here. 14 

  And as I mentioned earlier, I don't 15 

need to beat a dead horse about this.  But we 16 

do have written letters of support from all 17 

seven of our adjacent property owners as well 18 

as overwhelming support from the ANC-6C. 19 

  So with that, I'll close and I'll 20 

let Dennis spend a few minutes on some of the 21 

more technical aspects of our proposal.  Thank 22 
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you, Mr. Chairman. 1 

  MR. CONNORS:  My statement here 2 

should just be a few minutes, too, as well.  3 

Essentially, John and Lori are asking for that 4 

relief for the special exception to 223 for 5 

their sunroom.  They are asking for the relief 6 

from section 2500.4 for height and to allow 7 

the two stories. 8 

  The additional relief I wrote in on 9 

the self-certification of 2500.7 is actually 10 

redundant.  There is no need to even discuss 11 

that, but I thought that because of the unique 12 

topographical conditions of their property, 13 

where does the measuring point really come 14 

from?  Does it come from the first step just 15 

outside their garage?  Does it come from the 16 

next three steps down into their yard? 17 

  And also, because the proposed 18 

height of this garage is taking into historic 19 

considerations, we are proposing doing the 20 

minimal height possible on the alley and then 21 

putting the bulk of the height internal.  And 22 
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where is the ultimate measuring point of that 1 

roof, is it to its highest point, mid-point, 2 

internal point?  That was where I was going 3 

with that. 4 

  A second just minor clarification 5 

on the self-certification form.  It doesn't 6 

really matter, but the actual FAR with all the 7 

improvements would actually be about 1.7, 8 

1.69.  I calculated everything after going to 9 

the ANC and we were doing things very 10 

specifically. 11 

  There is no FAR in this zone.  12 

There is none prescribed.  But you know, even 13 

three full floors at 60 percent is 1.8.  So 14 

even with the addition of their sunroom, the 15 

two-story garage, their whole house, it would 16 

be fairly minimal compared to the R-4 Zone. 17 

  Regarding their variance and unique 18 

practical difficulty, when I was first called 19 

by John and Lori I guess last -- this past 20 

summer, they had me come out.  And I couldn't 21 

really quite understand from what they were 22 
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talking about over the phone. 1 

  When I went into their yard, it 2 

became more clear.  When you go to the back of 3 

their kitchen on the first floor, you cannot 4 

see their yard.  It is just not even hardly 5 

visible from -- you have to go out onto the 6 

porch to see their yard, which is sunken. 7 

  You have to walk down into their 8 

yard, which is sunken almost 30 inches below 9 

the alley grade and then you have to walk up 10 

several steps to their garage. 11 

  You also see immediately right 12 

behind them there is a five-story plus 13 

building, which there are some very good 14 

picture in the OP report aerials and in -- 15 

  MR. GRAHAM:  The bottom left. 16 

  MR. CONNORS:  -- the bottom left 17 

there.  That in itself is unique to the R-4 18 

Zone and Capitol Hill.  There are very few 19 

five-story buildings in Capitol Hill.  And 20 

this particular building, which is more 21 

suitable for an R-5-B Zone, is directly behind 22 
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John and Lori's property. 1 

  One of the aerials, in fact, in the 2 

OP report shows how close that building is to 3 

the alley property line.  There is virtually 4 

no setback from their property to the alley. 5 

  Then when you go outside the 6 

property and you walk around this easement, 7 

you realize that there is a private alley to 8 

the east of their property that is serving the 9 

benefit of all of those six properties that 10 

face 7th Street. 11 

  Now, in order to accommodate proper 12 

drainage for those garages and access to those 13 

parking areas, the easement has to slope down 14 

to a large catchment basin that is immediately 15 

right outside John and Lori's deck. 16 

  So these several factors have made 17 

it clear to them upon moving into their new 18 

home that they have been really unable to use 19 

their rear yard for any normal family 20 

recreation activities.  There has been very 21 

little use and enjoyment of their yard at all, 22 
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because of these three factors. 1 

  There is not much they can do about 2 

the easement and about the presence of water. 3 

 It seems that with the previous owner, maybe 4 

they built up these false berms to try to 5 

prevent water from coming in the alley.  6 

That's not really clear to me. 7 

  But I have discussed with John 8 

initially several other options.  We have 9 

studied a host of other opportunities how you 10 

could expand the existing house within the 11 

matter-of-right guidelines, but they would end 12 

up ultimately making a greater impact on the 13 

neighboring property, their immediate neighbor 14 

to the west. 15 

  That neighbor to the west, they 16 

have a basement rental dwelling currently 17 

right now.  So anything over a, you know, one-18 

story addition off the back of their house 19 

would create a shadow into their yard, which-- 20 

and further cut off their neighbor's yard. 21 

  And having any sort of, you know, 22 
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artistic use within that house would also be a 1 

potential concern with their neighbor's 2 

tenants. 3 

  I think John mentioned to me not 4 

too long ago that only after about a month 5 

that these solvents and things could actually 6 

seep through and permeate actual party walls. 7 

 And since these houses are not made of 8 

masonry, they are wood, it could ultimately 9 

get into the neighbor's yard. 10 

  And then just as a conclusion about 11 

the direction of the design, we had initially 12 

-- I had initially met with Historic staff and 13 

we talked about, you know, what things would 14 

be appropriate and not appropriate. 15 

  We felt that it would be 16 

appropriate to add to two existing structures 17 

rather than create some sort of new structure 18 

or some larger structure on the property that 19 

exceeded 70 percent say. 20 

  Doing anything inside their garage 21 

right now would create an impact to the 22 
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community, too, because it would displace two 1 

current parking spaces and trash and recycle 2 

and the other things that are kept off the 3 

alley. 4 

  But because the actual house is not 5 

historically contributing to the HPO belief, 6 

we felt it was not really a major issue.  It 7 

was a modest request. And then our intent of 8 

design was potentially going to be in the 9 

right direction, because we were not   10 

requesting the same height that is on that 21 11 

foot structure, that two-story structure, 12 

along the street.  We were requesting the 13 

minimum height possible. 14 

  Lastly, I have a few other items to 15 

go over, but I think I can wait until the OP 16 

report or for questions.  I have a list of 17 

precedents, but I can go over them next or I 18 

can go over them now.  It's up to you. 19 

  CHAIRMAN LOUD:  Well, why don't we 20 

pause and see if Board Members have any 21 

specific questions that may tease out some of 22 
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that information?  I've got a couple of 1 

questions that will sort of segue into OP's 2 

report.  But you have read the OP report? 3 

  MR. CONNORS:  Yes. 4 

  CHAIRMAN LOUD:  Have you had an 5 

opportunity to read it?  And one of the things 6 

they agree with you, I think, on the 7 

uniqueness, exceptional situation.  And just 8 

so I'm clear, the exceptional situation that 9 

you are talking about would be the 10 

differential in the grade elevation from the 11 

alley to the yard. 12 

  MR. CONNORS:  Right. 13 

  CHAIRMAN LOUD:  And then the 14 

easement. 15 

  MR. CONNORS:  Yes.  It's the second 16 

paragraph of page 3. 17 

  CHAIRMAN LOUD:  Okay.   18 

  MR. CONNORS:  That talks about the 19 

factors that result in an exceptional 20 

situation. 21 

  CHAIRMAN LOUD:  Okay.  And they 22 
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pretty much agree with you on that, I think, 1 

in their report.  But one of the things that 2 

they raise in their report is this idea that 3 

the exceptional situation is not giving rise 4 

to a practical difficulty that requires the 5 

height to exceed what the regulations would 6 

allow. 7 

  MR. CONNORS:  Right. 8 

  CHAIRMAN LOUD:  Is that something 9 

you wanted to address now in this part of your 10 

testimony? 11 

  MR. CONNORS:  Sure.  Well, some of 12 

those other options we discussed, those host 13 

of possibilities.  One possibility is raising 14 

the rear yard.  It could be done.  They could 15 

build retaining walls along the easement.  It 16 

would affect three or four of their immediate 17 

neighbors. 18 

  They could raise their rear yard.  19 

They could get a 15 foot structure from that 20 

raised yard, which would be very similar to 21 

many alley structures in Capitol Hill. 22 
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  It is very unusual for an alley 1 

structure in Capitol Hill to be below the 2 

first floor, but above the yard.  Usually it 3 

is the alley is below the house.  And you 4 

know, normally the rear yard for drainage 5 

purposes will slope towards the alley and go 6 

that way.  So it's a very unusual situation to 7 

have right now. 8 

  And in fact, John's house, in 9 

particular, their yard is the lowest of the 10 

neighbors.  In fact, his neighbor to the west, 11 

their garage is actually slightly higher and 12 

then you see the fence line beyond that and 13 

those yards incrementally step up. 14 

  So one of the ways in which they 15 

could maximize use of their yard is they could 16 

raise their yard at extreme cost.  It would be 17 

prohibitively expensive to do anything with 18 

that.  They could have an alley structure of 19 

15 feet. 20 

  If measured from the interior of 21 

the yard, that's where it is measured from in 22 
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that section 2500.7, and then they could do 1 

some sort of internal mezzanine or something 2 

like that, which would be fairly useless in 3 

itself.  It would not serve enough space.  4 

They would have to come back and request the 5 

garage to be enlarged.  The sunroom to be 6 

minimized and it would be a very convoluted 7 

scenario. 8 

  And right now, as a family, they 9 

don't really use their yard for normal family 10 

recreation activities.  They pretty much stay 11 

indoors or go to Stanton Park, which is just 12 

around the corner.  Their kids use the inside 13 

of the house, but there is nowhere for John or 14 

for the adults to have any sort of other 15 

recreation activity. 16 

  And I think artistic use is a very 17 

valid recreational activity.  And in fact, in 18 

the Zoning Regulations, and this is why we are 19 

not requesting this, in section 2300.3, it 20 

clearly allows for an artistic studio in a 21 

private garage or accessory structure in a 22 
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Residential District. 1 

  It allows for that artistic studio 2 

to be 450 square feet.  And it states that if 3 

you have one such artistic studio, that you 4 

need one parking space for the artistic studio 5 

complimentary to whatever is required for the 6 

house.  So that's two parking spaces. 7 

  So in the R-4 Zone, I don't know 8 

how anyone could ever comply with these 9 

regulations, because how could you have a 450 10 

square foot artist studio and then another 400 11 

square feet of parking in a normal 1,800 12 

square foot R-4 lot? 13 

  I did discuss this a little bit 14 

with the Zoning Administrator down at the 15 

DCRA.  And they didn't really go into it, 16 

because they said that, you know, well, yes, 17 

it's -- they don't know why some of these 18 

Zoning Regulations were written.  Some are 19 

archaic.  But why would they allow this on one 20 

hand and then restrict the height and the two 21 

stories on the other hand? 22 
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  Because what's the purpose of 1 

having a one-story 15 foot high garage anyway? 2 

 I don't understand that in a residential 3 

structure, unless you had a truck or some sort 4 

of pitched roof or something like that.  But 5 

that's it.  Yes? 6 

  MR. GRAHAM:  Mr. Chairman, if I 7 

could just make a quick comment?  I don't mean 8 

to tie this up.  But in terms of the hardship, 9 

on a more personal note, I guess, if I'm -- if 10 

we're not allowed to do this, we thought we 11 

came up with something that was relatively 12 

modest. 13 

  If I'm not allowed to do this, I 14 

have to rent a space some place else at the 15 

end of the day, because I think -- and Ms. 16 

Jackson, I think, pointed out why that is 17 

necessary. 18 

  So I'm going to have to rent some 19 

place away from home, rather than investing in 20 

my own property.  And I think Mr. DePuy in the 21 

previous discussion, I just noticed that he 22 
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mentioned the lack of artistic space on the 1 

Hill.  You know, it is time and -- it's time 2 

away from my family.  And quite frankly, I'll 3 

have to equip this space with ventilation and 4 

other things that would go into somebody 5 

else's property, which I would certainly 6 

rather not do if it's avoidable. 7 

  I guess the other exceptional 8 

situation is the need to keep the chemicals 9 

out of the house.  I clearly don't want that 10 

around myself or my kids.  We talked about the 11 

neighbors and how that -- they would smell 12 

this within two to three weeks.  It's not a 13 

nice thing to have in a residential space. 14 

  And I guess in terms of the impact 15 

on our own property and the neighbors, we have 16 

designed this to be as modest as possible.  17 

And you know, we don't mean to -- we designed 18 

this to be as unaggressive or as manageable as 19 

possible.  And I think if the artistic space 20 

is worth doing, I think it is a pretty 21 

reasonable response to the exceptional 22 
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situation that you have asked us about. 1 

  MR. CONNORS:  Right.  The second 2 

test to the variance, there would be very 3 

little impact to the community whatsoever.  4 

And I think that's proven in the strong 5 

support from the ANC and the seven neighbors 6 

that supported John.  And that's sort of 7 

unprecedented that you have your immediate 8 

seven neighbors support you in a request like 9 

this. 10 

  But I think it is because they see 11 

so clearly that our approach is doing the most 12 

modest possible thing to the property.  There 13 

is a host of items too that we listed in the 14 

ANC meeting that would clearly show how this 15 

could be unusable for a dwelling unit and that 16 

it was being geared towards specifically for 17 

artistic use, because of the windows only 18 

being north facing. 19 

  No windows on any neighboring 20 

facades or the rear alley.  The minimal height 21 

along the rear alley.  No toilet.  And if 22 
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there is heat, it's a temporary type of heat 1 

situation.  And you know, we went through 2 

those items as well.  3 

  And in general, Capitol Hill is 4 

unique, especially the Eastern Market 5 

Neighborhood is a unique neighborhood because 6 

actually our strength -- I live in Capitol 7 

Hill, too, and the strength is having a lot of 8 

sole proprietor architects who live and work 9 

in Capitol Hill.  A lot of artists and 10 

residents, a lot of artists who not only 11 

participate in their children's schools, but 12 

the Capitol Hill Workshop, Eastern Market and 13 

a lot of the art work that our residents end 14 

up producing end up being auctioned off for, 15 

you know, non-profit causes and things like 16 

that, school prizes. 17 

  I mean, that's a real benefit of 18 

Capitol Hill.  So I don't think an artistic -- 19 

well, the Zoning Regulations say that the 20 

artistic use is appropriate.  So I won't go 21 

further then. 22 
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  CHAIRMAN LOUD:  Thank you.  Why 1 

don't we now turn to the Office of Planning?  2 

And good afternoon, Ms. Jackson. 3 

  MS. JACKSON:  Good afternoon, 4 

Chair. 5 

  CHAIRMAN LOUD:  Good afternoon.  I 6 

think in the process of perhaps going through 7 

your report, perhaps to respond to some of the 8 

concerns that Mr. Connors and Mr. Graham 9 

articulated regarding what they see as a 10 

practical difficulty.  I think Mr. Connors  11 

talked about the Mezzanine solution not being 12 

a real solution, from his vantage point. 13 

  So I think you are in agreement 14 

with him around the exceptional situation, so 15 

we don't need to spend a lot of time on that. 16 

 But just so it's zeroing in on where you see 17 

things a little bit, where OP, differently and 18 

why.  And whether any of that has changed as a 19 

result of their testimony this morning. 20 

  MS. JACKSON:  Sure.  Good 21 

afternoon, Chair, fellow Members of the Board. 22 
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 For the record, my name is Arlova Jackson 1 

with the D.C. Office of Planning. 2 

  Just to summarize, the Office of 3 

Planning does recommend approval of the 4 

special exception request for this requested 5 

sunroom authorized at section 223, but at this 6 

time cannot recommend approval of the variance 7 

request for the garage addition. 8 

  As stated previously, we do agree 9 

that the property is beset with several 10 

exceptional characteristics, which have 11 

already been discussed.  However, we find that 12 

these characteristics don't explicitly or 13 

directly relate to a practical difficulty that 14 

would prohibit compliance with the 15 

regulations. 16 

  We feel that the request to create 17 

a second story space over the existing garage 18 

is not directly related to the issues of the 19 

sunken rear yard or the drainage issue found 20 

in the adjacent easement, but largely a result 21 

of the owner's desire to create an appropriate 22 
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art studio, work space. 1 

  We also find that if granted, the 2 

variance wouldn't likely have an adverse 3 

impact on the public good as evidenced by the 4 

support.  The surrounding developments, you 5 

know, it's not going to impact light or air on 6 

the five-story structure immediately behind 7 

it. 8 

  However, we do find that it could 9 

impair the integrity of the regulations which 10 

specifically limit the height and scale of 11 

accessory structures in residential zones. 12 

  The discussion about where the 13 

regulations do explicitly allow artist 14 

studios, I think is relevant, but we also have 15 

to consider both.  We have to consider that 16 

the use is an allowed use subject to certain 17 

height and bulk requirements. 18 

  So while we don't oppose its use as 19 

an artist studio, the issue is the height, the 20 

height of the structure that is being 21 

proposed. 22 
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  I don't know that I would say they 1 

are totally contradictory, although I 2 

understand the conflict that seems to be 3 

created by allowing both parking and artist 4 

studios in the same structure. 5 

  I can't say, at this point, that 6 

I'm prepared to change our recommendation, 7 

given the testimony that has been 8 

supplemented. 9 

  CHAIRMAN LOUD:  Thank you.  Is 10 

there anything further you would like to add? 11 

  MS. JACKSON:  No, I'll just take 12 

questions. 13 

  CHAIRMAN LOUD:  Okay.  Let me start 14 

with Board Members and see if there are any 15 

questions for the Office of Planning?  And 16 

then back to either you, Mr. Graham or Mr. 17 

Connors if there are questions for the Office 18 

of Planning. 19 

  MR. CONNORS:  I have very little 20 

questions for Ms. Jackson's report.  Her 21 

report was very thorough, well-done. 22 
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  CHAIRMAN LOUD:  Okay.   1 

  MR. CONNORS:  And my only question 2 

is for Ms. Jackson is just to double check 3 

that the Office of Planning is not opposed to 4 

the variance request for the height, but it is 5 

just they are not in support of because of the 6 

findings?  Is that correct? 7 

  MR. JACKSON:  We can't recommend 8 

approval. 9 

  MR. CONNORS:  Right.  So with that, 10 

is it okay if I just list a few precedents 11 

regarding these types of cases? 12 

  CHAIRMAN LOUD:  Yes, you can, but 13 

let me just go on the record and state a 14 

couple of things first, that this would be the 15 

part of the hearing where we would get 16 

testimony from the ANC and then persons -- 17 

  MR. CONNORS:  Oh, sure. 18 

  CHAIRMAN LOUD:  -- that are either 19 

in support or in opposition.  And I do think 20 

ANC-6C is an automatic party.  They submitted 21 

a report at our Exhibit 21.  And in their 22 
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report, they are in favor of the application. 1 

 And there were also, I guess, some support 2 

letters at Exhibit 24, supportive of the 3 

application, too. 4 

  So I wanted to put that on the 5 

record.  And I think with that, we would now 6 

turn back to you, either Mr. Graham or Mr. 7 

Connors.  And then as a part of your closing 8 

statement, you can include the precedents. 9 

  MS. GLAZER:  Mr. Chair? 10 

  MR. CONNORS:  Sure. 11 

  CHAIRMAN LOUD:  Yes? 12 

  MS. GLAZER:  I'm sorry to 13 

interrupt.  A very minor technical matter.  14 

Both the architect and the applicant 15 

previously referred to some of the poster 16 

boards. 17 

  CHAIRMAN LOUD:  Okay.   18 

  MS. GLAZER:  And I'm not sure if 19 

they are all part of the record.  I believe 20 

some of them may be part of Exhibit 7, which 21 

is in your file. 22 
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  CHAIRMAN LOUD:  Okay.   1 

  MS. GLAZER:  But if they are not, I 2 

would ask that the applicant request that they 3 

be made part of the record, so that the 4 

transcript reflects the references. 5 

  MR. CONNORS:  Sure. 6 

  CHAIRMAN LOUD:  Thank you, Ms. 7 

Glazer. 8 

  MR. CONNORS:  Everything presented 9 

here is part of the record, the first package. 10 

 Then we had an Exhibit 20 which wa a long fax 11 

that was sent in.  And some of those minor 12 

things were part of that fax.  They were in 13 

response to some of the helpful questions from 14 

the Office of Planning, some of the questions 15 

from the ANC. 16 

  CHAIRMAN LOUD:  Okay.   17 

  MR. CONNORS:  And I can briefly 18 

point those out to you as well.  I'll just 19 

flip over the boards.  Save the best for last. 20 

  CHAIRMAN LOUD:  And what you are 21 

pointing out to us are not currently in the 22 
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record? 1 

  MR. CONNORS:  They are.  They are 2 

part of Exhibit 20.  They were not part of the 3 

initial submission, because these photos were 4 

in response to -- sorry?  Oh, these photos 5 

were in response to some questions from the 6 

ANC about further -- what does it look like 7 

from the deck?  And what -- you know, can you 8 

show us the neighbor's yard that is higher 9 

than your yard, type of thing. 10 

  And then from the Office of 11 

Planning, they requested that we show the 12 

layout of the existing house. 13 

  CHAIRMAN LOUD:  Okay.  So why don't 14 

we just, out of an abundance of caution, make 15 

sure we submit those into the record.  Because 16 

I think what Ms. Glazer was trying to do is to 17 

make sure that before we close the record that 18 

everything that should be in has been 19 

admitted. 20 

  MR. CONNORS:  Sure.  And then also 21 

which is not presented here, but part of 22 
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Exhibit 20, there is a sketch layout of what 1 

the studio floor would look like. 2 

  The ANC asked us well, what does 3 

the studio look like and we said well, it's an 4 

open studio.  There is nothing.  And they 5 

asked well, will there be a sink?  And I said 6 

well, you know, ideally.  If John could afford 7 

it, he would like a little wash sink, but we 8 

don't know what the cost implication would be. 9 

  So we drew that very quick sketch 10 

of what the studio floor would look like and 11 

we presented that.  That was part of Exhibit 12 

20.  So everything is on the record, yes. 13 

  CHAIRMAN LOUD:  Thank you. 14 

  MR. CONNORS:  It's a long fax, 15 

because there's the neighbor's support -- 16 

  CHAIRMAN LOUD:  And I believe we do 17 

have that. 18 

  MR. CONNORS:   -- letters. 19 

  CHAIRMAN LOUD:  We do have -- 20 

  MR. CONNORS:  Okay.   21 

  CHAIRMAN LOUD:  -- the Exhibit 20. 22 
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 We've got exhibits up through 25, so it would 1 

be inclusive of that.  But I'm just saying the 2 

ones I think to her point, which I think was a 3 

good point, the ones that you will be asking 4 

us to rely upon as part of our deliberation to 5 

make sure that -- 6 

  MR. CONNORS:  Yes. 7 

  CHAIRMAN LOUD:  -- those are 8 

submitted to Ms. Bailey. 9 

  MR. CONNORS:  All of that is on 10 

record. 11 

  CHAIRMAN LOUD:  Okay.  Very well. 12 

  MR. CONNORS:  Yes. 13 

  CHAIRMAN LOUD:  Then why don't we 14 

formally go through your closing and we can -- 15 

  MR. CONNORS:  Sure. 16 

  CHAIRMAN LOUD:  I believe we will 17 

be ready to -- 18 

  MR. CONNORS:  My closing point is 19 

that in the past, there have been other 20 

examples where residents, particularly the 21 

Capitol Hill community, have come before the 22 
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Board and asked for modest height increases or 1 

size increases or new accessory structures 2 

which push over the 70 percent lot coverage 3 

for purposes of artistic space or gaining 4 

extra space within their house, because they 5 

feel their house was laid out in a fashion 6 

where the rooms were too small and could not 7 

be converted or concerns with neighbors and 8 

things like that. 9 

  One in particular, I remember 10 

distinctly because I was present during this 11 

case, was Case No. 17579 at 1235 Independence 12 

Avenue.  The person was an avid furniture 13 

maker, that was his artistic hobby.  And he 14 

and his wife just had a baby that displaced 15 

his shop from the house, not unsimilar to John 16 

and Lori. 17 

  Although when John moved into his 18 

house, he has not yet to use his art space. 19 

  And then they were granted relief 20 

for a variance to build a new garage, 70 21 

percent.  And his property was called unique 22 
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or it was viewed that there are a combination 1 

of unique factors that caused this, because he 2 

had no basement. 3 

  And his property was 17 feet by 100 4 

feet, that's a normal size property.  And it 5 

was understood that a need for a nursery 6 

rather than interior recreation space became 7 

important and that the accessory structure as 8 

long as it stayed subordinate, and that was a 9 

key term, you know, they granted the 10 

exception. 11 

  Two similar cases to that one, in 12 

particular, were also Cases 17130 and 17142.  13 

Then there was also Case 17661 at 531 1/2 9th 14 

Street, in which the client was granted relief 15 

from a second story for purposes of extra 16 

storage, that's it, just for personal extra 17 

storage. 18 

  And you know, John and Lori's 19 

request, I think, is -- the request of using 20 

as an artist, it's less noisy than a furniture 21 

maker and it's more of a dire need, personal 22 
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need, than storage because it's very expensive 1 

to go out and rent artistic storage space.  2 

You know, the lack of an appropriate setting 3 

is -- that's one thing, but you can go to a U-4 

Haul Storage facility and store stuff if you 5 

want to at a pretty reasonable cost. 6 

  Then there was a final Case 17897 7 

at 223 10th Street, S.E.  They received a 8 

variance from both height and the second story 9 

issue.  And it was used for a personal office 10 

space and extra living quarters as means of 11 

reconfiguring their existing primary 12 

structure, because there was not suitable 13 

space in the primary structure to have a home 14 

office. 15 

  So I think granting a variance in 16 

this case would not set a precedent, because 17 

all of these other cases were very unique and 18 

specific.  They never stated that they created 19 

impact to the community or that they would set 20 

a precedent for anyone under the sun to come 21 

out and build a second story on their house. 22 
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  So that is more or less my summary, 1 

because I view that these are modest requests. 2 

 We have studied various other opportunities 3 

to expand to the house, which go from the, you 4 

know, extreme, ridiculous to the extreme, 5 

expensive.  And I think those which I'm not 6 

going to waste the Board's time and go through 7 

each one of those, but they would create a 8 

greater impact on the neighbors, particularly 9 

the neighbor to the west. 10 

  And that I don't think that -- I 11 

think John and Lori have presented a numerous 12 

amount of factors that contribute to a unique 13 

practical difficulty with their property that 14 

is unlike the other neighboring properties.  15 

And that granting this variance would not be 16 

an impact to the community nor to the Zoning 17 

Regulations, specifically because of section 18 

2300.3 regarding the artistic space.  Thank 19 

you.  And I'll just let John close. 20 

  MR. GRAHAM:  Mr. Chairman, I'll 21 

keep this short.  We feel like we have a 22 
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unique situation here.  And I have a unique 1 

reason to come here and sit before you and ask 2 

for this variance. 3 

  I mean, we have been through the 4 

characteristics of the property, which are 5 

odd, quite frankly.  And that's pointed out in 6 

Ms. Jackson's report. 7 

  Really it comes down to having to 8 

rent space elsewhere, not on the Hill, not 9 

with my family.  We are trying to do this in a 10 

way to keep chemicals away from us, the kids, 11 

the neighbors and we have really spent a lot 12 

of time trying to come up with a design that 13 

is not aggressive to anyone around us.  And I 14 

think that's why you see full support from our 15 

neighbors and you see full support from the 16 

ANC. 17 

  So from our standpoint, in our 18 

immediate universe, nobody is against us.  We 19 

don't have any objection from anybody that 20 

lives in that area.  Capitol Hill is full of 21 

prickly personalities and we have really got 22 
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neighborhood buy-in on this from top to 1 

bottom. 2 

  And we think adding 3 feet to the 3 

public alley is worth it.  It is very modest. 4 

 And I guess just to close, I think, from our 5 

standpoint, it's good for us as property 6 

owners.  I would like to invest in my 7 

property.  And we think it is good for the 8 

neighborhood and worth the variance.  Thank 9 

you. 10 

  CHAIRMAN LOUD:  I want to thank 11 

you, Mr. Graham.  Thank you, Mr. Connors and 12 

Ms. Kerr as well. 13 

  MR. GRAHAM:  Thank you very much. 14 

  CHAIRMAN LOUD:  I think what we are 15 

going to do is take a little time to review 16 

the cases that you identified, Mr. Connors, as 17 

well as probably the transcript will be ready 18 

in a couple of weeks, too. 19 

  So rather than deliberate today and 20 

reach a decision today, we will take a little 21 

more time and be very thoughtful in going over 22 
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the record before us. 1 

  So again, I want to thank you and 2 

thank Ms. Jackson from OP as well. 3 

  I believe we can set this for 4 

decision on March 2nd, Tuesday morning.  At our 5 

decision, you do not have to come personally 6 

down here and participate.  It is also 7 

broadcast live on the webcast, so you can view 8 

it.  And we don't allow testimony at the 9 

decision meetings, unlike the hearings. 10 

  So but we will set it for March 2nd 11 

in the morning at 9:30 a.m.  It will be one of 12 

the decisions that we get to first that 13 

morning.  Okay? 14 

  Is there anything further from 15 

Board Members with respect to the case?  Okay. 16 

 And, Ms. Bailey, is there anything further in 17 

this case? 18 

  MS. BAILEY:  Not for this case, Mr. 19 

Chairman. 20 

  CHAIRMAN LOUD:  All right.  So why 21 

don't we set it for March 2nd.  And again, 22 
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thank you.  We really appreciate your patience 1 

this morning. 2 

  MR. GRAHAM:  Thank you very much. 3 

  MR. CONNORS:  Thank you very much. 4 

  CHAIRMAN LOUD:  All right.  I think 5 

we can call one final case this morning. 6 

  MR. CONNORS:  Thanks a lot. 7 

  CHAIRMAN LOUD:  The appeal case, 8 

which is going to be continued, right? 9 

  MS. BAILEY:  Mr. Chairman, I'm not 10 

sure if the parties are here for that case.  11 

Appeal of William J. Reaves.  Is anyone here 12 

associated with that case? 13 

  CHAIRMAN LOUD:  May I ask a 14 

different question, why would they not be here 15 

if it's on the calendar -- 16 

  MS. BAILEY:  We -- 17 

  CHAIRMAN LOUD:  -- for them to be 18 

here? 19 

  MS. BAILEY:  -- do have a request, 20 

Mr. Chairman, from the appellant and he is 21 

requesting that the hearing be postponed.  He 22 
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also indicated that he would be unable to be 1 

here this afternoon.  The only other parties 2 

are the ANC and DCRA and I don't believe that 3 

a DCRA representative is available at this 4 

time. 5 

  But the applicant in the 6 

correspondence, appellant I should say in the 7 

correspondence did indicate that he would not 8 

be able to be here this afternoon. 9 

  CHAIRMAN LOUD:  Well, let's do 10 

this, let's call the case anyway.  I'm not 11 

certain why they wouldn't be present for even 12 

the continuation discussion, which will be 13 

very brief.  Let's call it.  Let's continue it 14 

and let's adjourn for the morning. 15 

  MS. BAILEY:  Mr. Chairman, this is 16 

Appeal of 17980 of William J. Reaves and it's 17 

pursuant to 11 DCMR ' 3100 and 3101, from a 18 

determination of the Office of the Zoning 19 

Administrator, Department of Consumer and 20 

Regulatory Affairs, to allow the construction 21 

of a one-family semi-detached dwelling under 22 
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Building Permit No. B111267.  The property is 1 

Zoned R-5-A.  It is located at 4908 Quarles 2 

Street, N.E., Square 5171, Lot 35. 3 

  CHAIRMAN LOUD:  Thank you, Ms. 4 

Bailey.  And as you indicated, the parties 5 

apparently are not here.  They have requested, 6 

at least the appellant has requested, a 7 

continuance. 8 

  MS. BAILEY:  Until some time after 9 

2/21/10. 10 

  CHAIRMAN LOUD:  Until some time 11 

after 2/21/10.  It looks like April 13th in the 12 

afternoon is wide open.  Yes, why don't we 13 

stick with the 13th?  I think that there is 14 

nothing on the calendar for the afternoon of 15 

the 13th.  I encourage these parties, the 16 

appellant and the appellee to have some 17 

dialogue with one another before then.  This 18 

may or may not be a moot matter, but this will 19 

certainly give everybody time to sort through 20 

some of those issues. 21 

  So if there is nothing further? 22 
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  MS. BAILEY:  April 13th, Mr. 1 

Chairman, it is. 2 

  CHAIRMAN LOUD:  Okay.   3 

  MS. BAILEY:  In the afternoon. 4 

  CHAIRMAN LOUD:  Are we overlooking 5 

anything on it? 6 

  MS. BAILEY:  Not that I'm aware of, 7 

at this time, sir. 8 

  CHAIRMAN LOUD:  Okay.  So we can 9 

adjourn for the morning? 10 

  MS. BAILEY:  For the morning, Mr. 11 

Chairman, yes. 12 

  CHAIRMAN LOUD:  Thank you, Ms. 13 

Bailey.  Let me say to those of you that are 14 

in the audience and are anticipating the 15 

afternoon calendar, we are actually going to 16 

start the afternoon calendar today at 2:00.  17 

That was one of the feedback that we got last 18 

week when we pushed everything back a week, 19 

was that a number of people couldn't make it 20 

here until 2:00, so we will start at 2:00. 21 

  And we are adjourned. 22 
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  (Whereupon, the Public Hearing was 1 

recessed at 1:09 p.m. to reconvene at 2:44 2 

p.m. this same day.) 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 1 

 2:44 p.m. 2 

  CHAIRMAN LOUD:  This hearing will, 3 

please, come to order.  Good afternoon, ladies 4 

and gentlemen.  This is the February 16th 5 

Public Hearing of the Board of Zoning 6 

Adjustment. 7 

  My name is Marc Loud, Chairperson. 8 

 Joining me today are Vice Chair, Shane 9 

Dettman, representing the National Capital 10 

Planning Commission, Michael Turnbull 11 

representing the Zoning Commission.  To my 12 

left, Meridith Moldenhauer, Mayoral Appointee, 13 

BZA, Ms. Nikki Sorg, Mayoral Appointee, BZA, 14 

Mr. Clifford Moy, Secretary of BZA, Mary 15 

Nagelhout, Office of the Attorney General, and 16 

to my far left Ms. Beverley Bailey, Zoning 17 

Specialist here in the Office of Zoning. 18 

  Copies of today's hearing agenda 19 

are available to you and are located to my 20 

left in the wall bin near the door. 21 

  Please, be aware that this 22 
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proceeding is being recorded by a Court 1 

Reporter and is also webcast live.  2 

Accordingly, we must ask you to refrain from 3 

any disruptive noises or actions in the 4 

hearing room. 5 

  When presenting information to the 6 

Board, please, turn on and speak into the 7 

microphone, first, stating your name and home 8 

address.  When you are finished speaking, 9 

please, turn your microphone off, so that your 10 

microphone is no longer picking up sound or 11 

background noise. 12 

  All persons planning to testify 13 

either in favor or in opposition are to fill 14 

out two witness cards.  These cards are 15 

located to my left on the table near the door 16 

and on the witness tables.  Upon coming 17 

forward to speak to the Board, please, give 18 

both cards to the reporter sitting to my 19 

right. 20 

  The order of procedure for appeal 21 

applications will be as follows, and I believe 22 
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that's all we have this afternoon:  First, 1 

statement and witnesses of the appellant; 2 

Second, the Zoning Administrator or other 3 

Government official's case, Third, case for 4 

the owner, lessee or operator of the property 5 

involved, if not the appellant; Fourth, the 6 

ANC within which the property is located; 7 

Fifth, the intervenor's case, if permitted by 8 

the Board; and finally, rebuttal and closing 9 

statement by the appellant only. 10 

  Pursuant to Sections 3117.4 and 11 

3117.5, the following time constraints will be 12 

maintained today:  The applicant, appellant, 13 

persons and parties, except an ANC, in 14 

support, including witnesses, no more than 60 15 

minutes collectively.  The appellee, persons 16 

and parties, except an ANC, in opposition, 17 

including witnesses, no more than 60 minutes 18 

collectively.  Individuals 3 minutes and 19 

individuals representing organizations 5 20 

minutes. 21 

  These time restraints do not 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 154

include cross examination and/or questions 1 

from the Board.  Cross examination of 2 

witnesses is also permitted by the applicant 3 

or the parties.  The ANC within which the  4 

property is located is automatically a party 5 

in a special exception or variance case only. 6 

  Nothing prohibits the Board from 7 

placing reasonable restrictions on cross 8 

examination, including time limits and 9 

limitations on the scope of cross examination. 10 

  The record will be closed at the 11 

conclusion of each case, except for any 12 

material specifically requested by the Board. 13 

 The Board and staff will specify at the end 14 

of the hearing exactly what is expected and 15 

the date when the parties must submit the  16 

evidence to the Office of Zoning.  After the 17 

record is closed, no other information will be 18 

accepted by the Board. 19 

  The decision of the Board in these 20 

 contested cases must be based exclusively on 21 

the public record.  To avoid any appearance to 22 
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the contrary, the Board requests that persons 1 

present not engage the Members of the Board in 2 

conversation. 3 

  Please, turn off all beepers and 4 

cell phones, at this time, so as not to 5 

disrupt these proceedings. 6 

  The Board will make every effort to 7 

conclude the Public Hearing as near as 8 

possible to 6:00 p.m.  If the afternoon cases 9 

are not completed at 6:00 p.m., the Board will 10 

assess whether it can complete the pending 11 

case or cases remaining on the agenda. 12 

  At this time, the Board will 13 

consider any preliminary matters.  Preliminary 14 

matters are those that relate to whether a 15 

case will or should be heard today, such as 16 

requests for postponement, continuance or 17 

withdrawal or whether proper and adequate 18 

notice of the hearing has been given.  If you 19 

are not prepared to go forward with a case 20 

today or if you believe the Board should not 21 

proceed, now is the time to raise such a 22 
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matter. 1 

  Does the staff have any preliminary 2 

matters? 3 

  MS. BAILEY:  Mr. Chairman, Members 4 

of the Board, to everyone, good afternoon.  5 

Yes, Mr. Chairman.  It has to do with the 6 

Friends of Francis Field, Appeal No. 18029.  7 

There is a request, Mr. Chairman, for the 8 

hearing for this case this afternoon to be 9 

postponed. 10 

  CHAIRMAN LOUD:  Thank you, Ms. 11 

Bailey.  Why don't we do this then?  Why don't 12 

we swear in all of the individuals wishing to 13 

testify for the afternoon and then let's call 14 

the Francis case first. 15 

  If you are planning on testifying 16 

this afternoon, please, rise to take the oath 17 

and Ms. Bailey will administer the oath to 18 

you. 19 

  (Whereupon, the witnesses were 20 

sworn.) 21 

  MS. BAILEY:  As indicated, Mr. 22 
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Chairman, this is Appeal No. 18029 of Friends 1 

of Francis Field and it is pursuant to 11 DCMR 2 

' 3100 and 3101, from a September 25, 2009 3 

decision of the Zoning Administrator, 4 

Department of Consumer and Regulatory Affairs, 5 

to issue a Certificate of Occupancy No. 6 

C0903586, allegedly in violation of Zoning 7 

Commission Order No. 06-35.  The property is 8 

located at 1255 25th Street, N.W., Square 24, 9 

Lot 883, and it is Zoned CR. 10 

  Are the parties here for this case? 11 

 Would you, please, have a seat at the table? 12 

  CHAIRMAN LOUD:  Thank you, Ms. 13 

Bailey.  Yes, you can take a seat in any one 14 

of those seats that are comfortable for you. 15 

  Good afternoon to everyone. 16 

  MR. SURABIAN:  Good afternoon. 17 

  CHAIRMAN LOUD:  I hope everyone 18 

made it carefully and safely and your loved 19 

ones through the snow.  And thank you for your 20 

patience in allowing this to be continued to 21 

today from last week's calendar. 22 
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  Why don't we start on my far right 1 

and have everyone introduce themselves and 2 

move all the way over to your right as you 3 

face us from one person to the next to the 4 

right? 5 

  MRS. BOLLING:  Good afternoon, 6 

Chairman and the Board.  My name is Melinda 7 

Bolling.  I'm the Acting General Counsel for 8 

DCRA. 9 

  MR. SURABIAN:  Good afternoon, 10 

Assistant Attorney General, Jay Surabian on 11 

behalf of DCRA. 12 

  ZONING ADMIN. Le GRANT:  Good 13 

afternoon, I'm Matthew Le Grant, the Zoning 14 

Administrator, DCRA. 15 

  MR. AVITABILE:  Good afternoon, 16 

Dave Avitabile, counsel for the owner, 17 

Reynado, Charles A. Smith, from Pillsbury 18 

Winthrop Shaw Pittman. 19 

  MR. EPTING:  And I'm John Epting 20 

also from Pillsbury. 21 

  MR. GRIFFITH:  Gary Griffith, the  22 
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Secretary of Friends of Francis Field. 1 

  CHAIRMAN LOUD:  Was your microphone 2 

on, Mr. Griffith? 3 

  MR. GRIFFITH:  I'm Gary Griffith, 4 

the Secretary of Friends of Francis Field and 5 

we are the appellant. 6 

  CHAIRMAN LOUD:  Excellent. 7 

  MS. MILLER:  And Constance Miller 8 

with Manning Sossamon.  I'm here on behalf of 9 

the ANC counsel. 10 

  CHAIRMAN LOUD:  Okay.   11 

  MS. MILLER:  ANC-2A, I'm counsel. 12 

  CHAIRMAN LOUD:  Very well.  Good 13 

afternoon to all of you. 14 

  I do believe the ANC is not 15 

automatically a party in an appeal case, 16 

although the ANC would obviously provide 17 

testimony on the case. 18 

  I think what we are trying to do 19 

right now, correct me if I'm wrong -- 20 

  MS. GLAZER:  They are automatically 21 

a party. 22 
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  CHAIRMAN LOUD:  They are?  I'm 1 

sorry.  I stand corrected.  I stand corrected. 2 

  I think what we are trying to do 3 

right now involves each of you.  It's just to 4 

get a date for a continuation.  I understand 5 

that there is a request for postponement. 6 

  And we had looked at our calendar 7 

earlier, sort of taking note of the fact that 8 

there was this request, and came up with 9 

actually next Tuesday in the afternoon.  We 10 

think we have enough of an opening to be able 11 

to hear the case adequately next Tuesday. 12 

  MS. MILLER:  That would be 13 

acceptable for the ANC-2A. 14 

  CHAIRMAN LOUD:  Excellent. 15 

  MR. GRIFFITH:  We would like very 16 

much to be here next Tuesday. 17 

  CHAIRMAN LOUD:  Excellent. 18 

  MR. AVITABILE:  We would have no 19 

objection to that, as long as there is enough 20 

time for it to handle everything, but that 21 

will be fine. 22 
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  CHAIRMAN LOUD:  Okay.  It's 1 

unanimous.  We don't need to hear from DCRA.  2 

No, I'm just kidding. 3 

  MRS. BOLLING:  Chairman -- 4 

  CHAIRMAN LOUD:  How does that -- 5 

  MRS. BOLLING:  -- we anticipate a 6 

very long hearing with the Foggy Bottom 7 

Grocery next Tuesday, but, of course, we will 8 

be here, so if Chairman says they will 9 

continue with Francis Field, we will be here 10 

and ready. 11 

  CHAIRMAN LOUD:  Well, let me ask 12 

you this.  Do you anticipate a very long 13 

hearing with Francis Field? 14 

  MRS. BOLLING:  Yes. 15 

  MR. GRIFFITH:  Mr. Chairman, we do 16 

not. 17 

  CHAIRMAN LOUD:  Okay.   18 

  MR. GRIFFITH:  We think the issues 19 

are very clear. 20 

  CHAIRMAN LOUD:  Okay.  I think we 21 

can manage it.  You know, I think if we remain 22 
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focused, as each of you tend to do when you 1 

come before BZA, that we will be able to get 2 

through next Tuesday in pretty good shape. 3 

  So since it's a date that seems to 4 

fit everybody's calendar pretty much, why 5 

don't we stick with that and just have 6 

everyone come back for next Tuesday?  Okay. 7 

  MR. GRIFFITH:  Mr. Chairman, is 8 

there a time?  Is it a morning or afternoon? 9 

  CHAIRMAN LOUD:  It's in the 10 

afternoon. 11 

  MR. GRIFFITH:  Okay.   12 

  CHAIRMAN LOUD:  And it will 13 

probably be the second case. 14 

  MR. GRIFFITH:  Thank you. 15 

  CHAIRMAN LOUD:  That afternoon. 16 

  MS. BAILEY:  Mr. Chairman, the West 17 

End Citizens Association has asked that they 18 

maintain their place on the schedule and they 19 

are currently scheduled for second in the 20 

afternoon. 21 

  So if that is the case and if the 22 
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Board agrees, then this would be the third 1 

case. 2 

  CHAIRMAN LOUD:  Okay.  I stand 3 

corrected.  So I mean, we will try to get 4 

through the cases as briskly as we can next 5 

Tuesday, but just plan on being here and going 6 

through what we have to go through. 7 

  Okay?  All right. 8 

  MR. GRIFFITH:  Thank you. 9 

  CHAIRMAN LOUD:  See you guys next 10 

week. 11 

  Ms. Bailey, when you are ready, you 12 

can call the next case. 13 

  MS. BAILEY:  Mr. Chairman, the only 14 

case this afternoon then is Appeal of Mehmet 15 

Kocak and Philly Pizza & Grill, Inc., No. 16 

18027.  This is an appeal.  And it is pursuant 17 

to 11 DCMR ' 3100 and 3101, from an October 18 

14, 2009, Notice to Revoke Certificate of 19 

Occupancy No. 0800124, by the Zoning 20 

Administrator, Department of Consumer and 21 

Regulatory Affairs, for a restaurant at 22 
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premises 1211 Potomac Street, N.W.  It is in 1 

Square 1207, Lot 124 and the property is Zoned 2 

C-2-A. 3 

  This is a continuation hearing, Mr. 4 

Chairman from the January 12, 2010 hearing. 5 

  CHAIRMAN LOUD:  Thank you, Ms. 6 

Bailey.  If the parties could, please, come 7 

forward and take a seat at the table?  And 8 

again, starting to my far right with Mrs. 9 

Bolling, if everyone could introduce yourself? 10 

  MS. BOLLING:  Good afternoon.  My 11 

name is Melinda Bolling, Acting General 12 

Counsel for DCRA. 13 

  MS. MADDOX-LEVINE:  Good afternoon. 14 

 T. Gail Maddox-Levine, Assistant Attorney 15 

General, DCRA. 16 

  ZONING ADMIN. Le GRANT:  Matthew Le 17 

Grant.  I'm the Zoning Administrator. 18 

  MR. BELLO:  Toye Bello. 19 

  MR. BROWN:  Patrick Brown, 20 

Greenstein, DeLorme & Luchs on behalf of the 21 

appellant. 22 
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  MR. KOCAK:  Mehmet Kocak.  I'm the 1 

owner of the Philly Pizza & Grill. 2 

  MR. STARRELS:  Good afternoon.  3 

Bill Starrels, ANC-2E05. 4 

  MR. SULLIVAN:  Good afternoon, 5 

Martin Sullivan on behalf of the intervenors. 6 

  CHAIRMAN LOUD:  Good afternoon to 7 

each of you.  I do believe that we were in the 8 

appellant's case.  The appellant had gone 9 

through one witness completely and I believe 10 

had just concluded Mr. Bello's testimony.  We 11 

were about to go into cross.  Is that -- 12 

  MR. BROWN:  That's correct. 13 

  CHAIRMAN LOUD:  -- where we were? 14 

  MR. BROWN:  The Board had examined 15 

both Mr. Bello and Mr. Kocak and had then 16 

opened for cross. 17 

  CHAIRMAN LOUD:  Okay.  All right.  18 

Counsel for DCRA, are you prepared?  We will 19 

turn to you first and then we will turn to the 20 

ANC and the intervenor for cross.  Are you 21 

prepared to start off on cross? 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 166

  MS. BOLLING:  Yes, we are, 1 

Chairman. 2 

  CHAIRMAN LOUD:  Okay.   3 

  MS. BOLLING:  And we'll proceed 4 

with cross of Mr. Bello first. 5 

  CHAIRMAN LOUD:  Okay.  Now, refresh 6 

my recollection.  Have you had any cross of 7 

Mr. Kocak yet? 8 

  MS. BOLLING:  No. 9 

  CHAIRMAN LOUD:  You have not.  10 

Okay. 11 

  MR. BROWN:  Mr. Chairman, I think 12 

DCRA did, in fact, Ms. Maddox did in fact, 13 

cross-examine Mr. Kocak. 14 

  CHAIRMAN LOUD:  Yes, I do recall 15 

some questioning as well.  And I thought that 16 

we had completed that to be honest with you 17 

and we were just on Mr. Bello. 18 

  MS. BOLLING:  Yes, I stand 19 

corrected.  She did the appellant and I'm 20 

doing Mr. Bello. 21 

  CHAIRMAN LOUD:  And you're doing 22 
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Mr. Bello.  And as for Mr. Sullivan and the 1 

ANC, you had also completed -- 2 

  MR. SULLIVAN:  We did. 3 

  CHAIRMAN LOUD:  -- as I recall.  4 

Yes, a very extensive cross.  Okay.  So why 5 

don't we begin then with your cross, Mrs. 6 

Bolling? 7 

  MS. BOLLING:  Good afternoon, Mr. 8 

Bello. 9 

  MR. BELLO:  Good afternoon. 10 

  MS. BOLLING:  Last time we were 11 

here for the hearing, you spoke that the 12 

Zoning Administrator doesn't have the 13 

authority to revoke Certificate of Occupancy. 14 

 Is there ever a time that the Zoning 15 

Administrator does have the ability to revoke 16 

a Certificate of Occupancy? 17 

  MR. BELLO:  No.  A specific action 18 

of the Zoning Administrator can render 19 

defective the prior approval of a Certificate 20 

of Occupancy and that can lead to the 21 

revocation authority of the D.C. Code 22 
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Official.  But the answer to your question is 1 

no. 2 

  MS. BOLLING:  And you maintain that 3 

answer even if the Director, who is the Code 4 

Official, delegates that authority to the 5 

Zoning Administrator?  That's your position? 6 

  MR. BELLO:  That's my position.  7 

And that's because the authority to revoke a 8 

Certificate of Occupancy reposes in the 9 

building codes.  And neither the Zoning 10 

Administrator or the Board of Zoning 11 

Adjustment has purview over that specific 12 

code. 13 

  MS. BOLLING:  And so during your 14 

tenure as Zoning Administrator, if you revoked 15 

a Certificate of Occupancy, you did that in 16 

error? 17 

  MR. BELLO:  I would have done that 18 

in error, that's correct. 19 

  MS. BOLLING:  Okay.  So I'm going 20 

to hand you what has not been marked. 21 

  CHAIRMAN LOUD:  Mrs. Bolling, do 22 
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you have an extra copy for the ANC and for the 1 

intervenor?  And do you have a copy for Ms. 2 

Bailey to provide for us or if you have 3 

several copies where each Board Member could 4 

get a copy? 5 

  MS. BOLLING:  So, Mr. Bello, on May 6 

4, 2005 when you revoked the Certificate of 7 

Occupancy for 3549 J Street, N.E., you did 8 

that in error in your capacity as the Zoning 9 

Administrator? 10 

  MR. BELLO:  Well, I mean, I haven't 11 

had time to read the entirety of this letter, 12 

but from what I'm looking at, this is not a 13 

revocation order.  This is a letter providing 14 

notice to a holder of a Certificate of 15 

Occupancy requesting additional information to 16 

forestall the commencement action to revoke a 17 

Certificate of Occupancy. 18 

  MS. BOLLING:  So if the person 19 

didn't comply with your actions, then their 20 

Certificate of Occupancy would be revoked? 21 

  MR. BELLO:  No.  There is a path to 22 
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the Zoning Administrator's authority to 1 

enforce the Zoning Regulations.  One of those 2 

paths is to issue a civil infraction fine, 3 

which could then be adjudicated through the 4 

Office of Administrative Hearings.  And 5 

because it would pertain to a zoning issue, 6 

that civil infraction enforcement action will 7 

be appealable to the Board of Zoning 8 

Adjustment. 9 

  I think you have to look at the 10 

question in the context of who the alternate 11 

interpreter and enforcer of the Zoning 12 

Regulations are. 13 

  So in the context of administrative 14 

due process, when the Zoning Administrator 15 

alleges a violation, that violation is not 16 

adjudicated to its finality until the Board of 17 

Zoning Adjustment acts upon it. 18 

  MS. BOLLING:  But in your letter 19 

here, you didn't talk about a Notice of 20 

Infraction.  You talked about a revocation of 21 

a C of O when you were the Zoning 22 
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Administrator. 1 

  MR. BELLO:  If I start to read from 2 

the last paragraph before the -- in the 3 

letter, it says "Please, be advised that if 4 

you do not come in to apply for a new 5 

Certificate of Occupancy within 10 business 6 

days from the date of this letter, this office 7 

may commence action to revoke the Certificate 8 

of Occupancy." 9 

  That action can be a civil 10 

infraction action and not necessarily a direct 11 

route to revocation. 12 

  MS. BOLLING:  You signed this as 13 

Zoning Administrator and you said you could 14 

commence action to revoke a C of O.  You 15 

didn't say anything about a Notice of 16 

Infraction.  Is that correct? 17 

  MR. BELLO:  Well, I mean, action to 18 

commence revocation of a Certificate of 19 

Occupancy can also be interpreted to imply an 20 

action that would make the zoning approval 21 

defective on the face of the document. 22 
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  MS. BOLLING:  Last time we were 1 

here also, Mr. Bello, you tried to draw a line 2 

between a restaurant and other eating 3 

establishments by saying if the food was 4 

predominantly dine-in, then it was a 5 

restaurant.  And if it was predominantly not 6 

dine-in, it was not a restaurant.  Is that 7 

correct? 8 

  MR. BELLO:  Well, I don't recall 9 

testifying in that manner.  I'll ask you to 10 

rephrase your question. 11 

  MS. BOLLING:  Predominantly dine-12 

in, does that equate to a restaurant? 13 

  MR. BELLO:  Well, in a broad sense, 14 

yes, because the definition for a restaurant 15 

requires food that is prepared and sold to 16 

customers on premise for on premise 17 

consumption.  In that context, that's correct. 18 

  MS. BOLLING:  So if the appellant's 19 

numbers show that most food was not consumed 20 

while dining in, it does not meet the 21 

definition of a restaurant? 22 
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  MR. BELLO:  No, I tend to disagree 1 

with that, because if you read the 2 

intervenor's case, I think they made a very 3 

good case of this.  Every zoning use is about 4 

impact at the location of the establishment. 5 

  The Zoning Regulations provide 6 

definitions for fast food establishment.  It 7 

provides one for restaurant.  It provides one 8 

for food delivery service. 9 

  And if you look at the definition 10 

for food delivery service, it is clear that 11 

the impact of that particular use goes to the 12 

delivery of prepared food on premise to off-13 

site customers.  So there must be an opposite 14 

terminology to that. 15 

  There must be a significance to the 16 

use of the term off-premise customer, because 17 

the impact of a restaurant necessarily goes to 18 

the presence of the customers on-premise.  And 19 

what percentage of those actually buy food and 20 

consume them on-premise or take them out, 21 

carryout. 22 
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  MS. BOLLING:  Now, you are trying 1 

to draw a line between food delivery service. 2 

 Do you have the definition of food delivery 3 

service at your hands? 4 

  MR. BELLO:  Certainly, I can access 5 

it.  It's actually here. 6 

  MS. BOLLING:  Do you have it now, 7 

Mr. Bello? 8 

  MR. BELLO:  Yes, I do. 9 

  MS. BOLLING:  Okay.  Do you see the 10 

second to the last sentence that begins "Any 11 

establishment that derives more than 75 12 

percent of its sales from delivery orders will 13 

be considered a food delivery service in all 14 

cases?" 15 

  MR. BELLO:  Yes, I see that. 16 

  MS. BOLLING:  And so is it your 17 

expert opinion that the appellant's operation 18 

is a food delivery service? 19 

  MR. BELLO:  Not at all.  The 20 

establishment does not derive 75 percent or 21 

more of its sales from food delivery service. 22 
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 However, you've got to take into 1 

consideration the fact of what an accessory 2 

use is and how that term is defined. 3 

  So in fact, a restaurant can have 4 

as an accessory use a food delivery function. 5 

  MS. BOLLING:  Would you agree that 6 

if more than 50 percent of sales are for off-7 

premises consumption, that it's not accessory 8 

any more? 9 

  MR. BELLO:  I'm not sure I 10 

understand the context of that question. 11 

  MS. BOLLING:  Well, you are saying 12 

that a restaurant can have accessory uses. 13 

  MR. BELLO:  Yes. 14 

  MS. BOLLING:  And that the 15 

accessory encompasses delivery and takeout.  16 

And I'm asking at what tipping point is it no 17 

longer accessory? 18 

  MR. BELLO:  Well, I didn't think I 19 

said that the accessory use encompasses 20 

takeout.  I think, in fact, my testimony was 21 

that because carryout is not a distinguishable 22 
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use under the Zoning Regulations, that it is 1 

not deemed or nor can it be defined as an 2 

accessory use. 3 

  A food delivery service is a 4 

defined term in the Zoning Regulations and you 5 

-- as a restaurant and if you read the first 6 

lines of the definition, it says that "A food 7 

delivery service can be a restaurant, a 8 

prepared food shop or a fast food restaurant." 9 

  Now, how that is possible, I don't 10 

know, but this is part of the confusion of the 11 

regulations. 12 

  However, to respond to your 13 

question specifically, a restaurant can 14 

incorporate a food delivery function as an 15 

accessory use when it is delivering much less 16 

than 75 percent of its sales in that manner. 17 

  MS. BOLLING:  So, Mr. Bello, just 18 

so we are clear, if most of the food that is 19 

sold by the appellant is not consumed on-site, 20 

it does or does not fit the definition of a 21 

restaurant, in your expert opinion? 22 
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  MR. BELLO:  Well, I don't think 1 

that it is that simple.  Because if you refer 2 

back to the definition for a restaurant, the 3 

definition alludes to food that is prepared on 4 

premise and sold to customers primarily for 5 

on-premise consumption. 6 

  The conjunctive use of the word and 7 

actually points, in my mind, to the fact of 8 

the presence of the customer on-premise.  And 9 

the impact of that use goes to that. 10 

  The clientele that food is 11 

delivered to never sets foot at this 12 

establishment.  So they cannot be argued to 13 

impact the use in its location. 14 

  So this is why I would present 15 

empirical evidence in two fashions:  One that 16 

it actually looks at the entire food that is 17 

taken out, either by carryout or vehicle or 18 

delivery versus when you break it down to what 19 

the people, the client who actually ends up at 20 

the establishment, what do they do? 21 

  And I think we have established 22 
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empirically that that relationship is a 65/35 1 

percent relationship. 2 

  MS. BOLLING:  So in your expert 3 

opinion, you distinguish between food that is 4 

consumed on premise and food that is carried 5 

out, because there is no definition for 6 

carryout.  Is that what your expert opinion 7 

is? 8 

  MR. BELLO:  Yes, that's correct.  9 

My expert opinion is that carryout in its term 10 

is not a defined use or term in any kind of 11 

shape or form. 12 

  MS. BOLLING:  But you would agree 13 

carryout means not consumed on-site? 14 

  MR. BELLO:  Certainly.  But who is 15 

doing the carrying out is really the bone of 16 

contention.  And here I'm saying and my expert 17 

testimony is that the end user who is doing 18 

the carryout are those that are present on the 19 

premises.  And as long as a greater percentage 20 

of those are consumed on premise versus 21 

carryout, then this establishment meets the 22 
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definition of a restaurant. 1 

  MS. BOLLING:  And so in your expert 2 

opinion, you believe that a line should be 3 

drawn in analysis that the combining of 4 

carryout and delivery as opposed to on-site 5 

consumption, that that shouldn't be analyzed 6 

as being in compliance as a restaurant? 7 

  MR. BELLO:  Well, you know, all I'm 8 

saying is, you know, you've got to follow what 9 

the regulations say.  And the regulations here 10 

uses a term off-premise customer.  Now, there 11 

must be some significance of that term. 12 

  It's not an idle term.  It's not in 13 

the regulations for frivolous reasons.  The 14 

question is what is it?  What's the 15 

significance of that to the Zoning 16 

Regulations?  And I'm saying the significance 17 

has to do with the impact of the use in its 18 

location and that the impact of a restaurant 19 

and how a restaurant operates has directly to 20 

do with the end user being on premise and the 21 

percentage relationship of how much of 22 
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prepared food is consumed on-premise or taken 1 

out? 2 

  MS. BOLLING:  And so it is your 3 

expert opinion that if the majority of the 4 

food is not consumed on-premise, then it is 5 

not in accordance with the Zoning Regulations? 6 

  MR. BELLO:  No, I'm not -- that's 7 

not my testimony, that was your's. 8 

  MS. BOLLING:  Well, you just said 9 

that it is drawing a line between what is 10 

consumed on-premise and what is not consumed 11 

on-premise. 12 

  MR. BELLO:  No.  I think my 13 

testimony was that it is a relationship that 14 

is centered on the end user being present on-15 

premise.  And what percentage of food sold to 16 

that end user and the definition of a 17 

restaurant is clear on that.  It uses the 18 

conjunctive term "and prepared and sold to 19 

customers for on-premise consumption." 20 

  I mean, to me, yes, it is my expert 21 

testimony that to be a restaurant, the 22 
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relationship that defines the term in the 1 

context of the percentage of food that is 2 

consumed on-premise has to do with the end 3 

user being present at the establishment. 4 

  MS. BOLLING:  So if the end user 5 

doesn't consume the food on the premise, it's 6 

not a restaurant?  I mean, if the majority of 7 

the food is not consumed on-premise, it's not 8 

a restaurant?  It's not operating as a 9 

restaurant? 10 

  MR. BELLO:  I'm not sure why you 11 

are trying to put words in my mouth.  But let 12 

me -- 13 

  MS. BOLLING:  Well, that's what I 14 

keep hearing. 15 

  MR. BELLO:  No.  I -- 16 

  MS. BOLLING:  At the very end, 17 

that's what you say over and over again. 18 

  MR. BELLO:  -- think you are 19 

hearing wrong.  What I'm saying is that in the 20 

Zoning Regulations there is the fast food 21 

establishment definition, there is a 22 
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restaurant definition and there is a food 1 

delivery service definition. 2 

  All right.  And each has its 3 

specific nuance, even though, in my view, the 4 

Zoning Commission's adoption of the amendment 5 

created more confusion than existed before. 6 

  The definition for a restaurant is 7 

very clear, in that it stipulates that the 8 

customer -- that the food be prepared on-9 

premise.  The food be prepared and sold to 10 

customers for on-premise consumption.  So, to 11 

me, that customer has to be present on-12 

premise.  13 

  Now, if there wasn't a category of 14 

use as a food delivery service, then I would 15 

agree with you that this argument is basically 16 

limited to, you know, whether the food is 17 

consumed on-premise or not or whether the end 18 

user -- it's irrelevant whether the end user 19 

is present at the establishment or not. 20 

  But I think that the definition for 21 

food delivery service throws a monkey wrench 22 
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in that understanding, in that it uses the 1 

term off-premise customer. 2 

  MS. BOLLING:  Thank you.  No 3 

further questions, Mr. Bello. 4 

  CHAIRMAN LOUD:  Thank you, Mrs. 5 

Bolling.  Let's turn now to the ANC and the 6 

intervenors. 7 

  It's my understanding from the 8 

previous hearing that the effort was going to 9 

be joined with respect to -- okay.  And so I 10 

presume one of you will take the lead in 11 

conducting the cross? 12 

  MR. SULLIVAN:  That's correct.  I 13 

will. 14 

  Mr. Bello, you said that the 15 

definition of restaurant is very clear.  Is 16 

that right? 17 

  MR. BELLO:  That's correct. 18 

  MR. SULLIVAN:  So when determining 19 

whether or not something is a restaurant, 20 

would the Zoning Administrator first look to 21 

the definition of restaurant in the Zoning 22 
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Regulations? 1 

  MR. BELLO:  I would hope so, yes. 2 

  MR. SULLIVAN:  Okay.  Do you have 3 

the definition in front of you?  The 4 

definition of restaurant. 5 

  MR. BELLO:  I think I have it.  6 

Yes, sir. 7 

  MR. SULLIVAN:  Are the words "on-8 

site" anywhere in that definition? 9 

  MR. BELLO:  The specific response 10 

to your question is no. 11 

  MR. SULLIVAN:  Thank you.  You 12 

explained in detail in the last hearing that a 13 

very critical point was that there was a 14 

physical layout showing a counter with 15 

seating.  And that was critical because in the 16 

definition of fast food establishment, in 17 

paragraph (b), it listed the counter with 18 

seating as one characteristic to help 19 

determine whether or not it is a fast food 20 

establishment.  Is that correct? 21 

  MR. BELLO:  Would you care to 22 
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repeat that question? 1 

  MR. SULLIVAN:  Yes. 2 

  MR. BELLO:  Please. 3 

  MR. SULLIVAN:  Yes.  In your 4 

description of what is a fast food 5 

establishment, you cited paragraph (b) under 6 

that definition and said that Philly Pizza was 7 

not a fast food establishment because it had a 8 

physical layout showing a counter with 9 

seating. 10 

  MR. BELLO:  That's correct. 11 

  MR. SULLIVAN:  So to be consistent 12 

with that rationale, under paragraph (c) then, 13 

wouldn't the non-existence of a dishwasher and 14 

the existence of trash cans in public areas be 15 

just as critical in determining whether or not 16 

Philly Pizza is a  fast food establishment? 17 

  MR. BELLO:  Well, actually not.  I 18 

mean, when you look at this definition, these 19 

are one amongst many characteristics that the 20 

Zoning Administrator can look to in making a 21 

determination. 22 
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  In and of themselves, they do not 1 

independently allow the conclusion that as 2 

establishment may be a fast food 3 

establishment.  And as written, this exercise 4 

more or less occurs at the time of permit 5 

issuance.  And since the permit that was 6 

issued to the establishment is not in dispute 7 

here and has not been revoked, I think we must 8 

reasonably conclude that the Zoning 9 

Administrator is not questioning their 10 

determination to issue a building permit to 11 

the establishment. 12 

  So the contention in this hearing 13 

goes to operation. 14 

  MR. SULLIVAN:  Okay.  So if it goes 15 

to operation, it doesn't go to physical layout 16 

on the building permit plans at all, does it? 17 

  MR. BELLO:  Well, I mean, we are 18 

forced to respond to it if the presence of a 19 

counter is being invoked as a basis for 20 

reaching the conclusion that Philly is a fast 21 

food establishment. 22 
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  MR. SULLIVAN:  Okay.  I'm not sure 1 

I understand.  For purposes of finding that it 2 

is fast food establishment or is not, then you 3 

take into account the physical layout.  But in 4 

the other direction, you don't take in -- do 5 

you take into account the physical layout or 6 

not?  You said this is a matter of operations. 7 

  MR. BELLO:  Well, I mean, what I'm 8 

testifying to is that Philly Pizza's physical 9 

layout has not changed from the time of 10 

building permit issuance.  And that one must 11 

assume that at the time of the review of the 12 

plans for this establishment, that whether or 13 

not a dishwasher exists or whether or not a 14 

counter exists, a queuing counter exists, that 15 

those were -- those issues have been basically 16 

resolved at the time of permit issuance. 17 

  So really what we are here for, to 18 

do at this point, is to determine by 19 

operation, based on empirical information, 20 

whether Philly Pizza is operating as a fast 21 

food establishment. 22 
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  MR. SULLIVAN:  By empirical 1 

information you mean the sales figures? 2 

  MR. BELLO:  That's correct. 3 

  MR. SULLIVAN:  Under the Zoning 4 

Regulations, in your opinion, do the terms 5 

clearly subordinate and subordinate mean the 6 

same thing? 7 

  MR. BELLO:  There's obviously more 8 

emphasis on one than the other.  So clearly, 9 

there will be one where there is a dispute 10 

about subordination. 11 

  MR. SULLIVAN:  Thanks.  In the area 12 

of accessory uses, as a function of a 13 

percentage of the total use of a business, how 14 

has the term subordinate been interpreted? 15 

  MR. BELLO:  Specifically in terms 16 

of the definition for an accessory use? 17 

  MR. SULLIVAN:  In terms of 18 

determining what percentage of a total use 19 

would permit something to be deemed accessory 20 

as opposed to being too much of a percentage 21 

to be accessory. 22 
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  MR. BELLO:  There may be competing 1 

opinions with respect to that question.  But I 2 

think you are looking at 20 to 25 percent. 3 

  MR. SULLIVAN:  So 20 to 25 percent 4 

would define the word subordinate?  So 5 

clearly, by your -- that testimony -- 6 

  MR. BELLO:  My testimony. 7 

  MR. SULLIVAN:  -- clearly 8 

subordinate would be more than that? 9 

  MR. BELLO:  That's not my 10 

testimony.  My testimony is that in the 11 

context of an accessory use as defined that 12 

the history of BZA hearings or Court of 13 

Appeals' decisions on that matter would limit 14 

an accessory use as defined to no more than 25 15 

percent of the operation of an establishment. 16 

 That in and of itself does not define 17 

subordinate in another context. 18 

  MR. SULLIVAN:  Okay.  So while you 19 

would look to some other definition other than 20 

restaurant to give you some background on the 21 

very clear definition of the word restaurant, 22 
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as you did, but you wouldn't look to how the 1 

word subordinate is interpreted in other areas 2 

of the Zoning Regulations to inform you on 3 

what the phrase clearly subordinate means? 4 

  MR. BELLO:  And I don't think 5 

that's irrational.  You know, a food delivery 6 

service is a defined term in the Zoning 7 

Regulations.  We are talking about use here 8 

from a zoning perspective, not a term, not 9 

just a term, a use. 10 

  So if we are talking about an 11 

accessory use, that term is defined.  If we 12 

are talking about another use, which may be 13 

considered an accessory use to a principal use 14 

for delivery service is defined.  Carryout is 15 

not a distinguishable term in the Zoning 16 

Regulations. 17 

  So the relationship of 18 

subordination necessarily must be viewed in 19 

some other context.  In fact, in the Zoning 20 

Commission amendment that created the new 21 

definitions, this issue was raised.  The 22 
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Board, the Zoning Commission was nudged to 1 

define what subordination is. 2 

  And the Zoning Commission passed on 3 

that and said well, we would rather deal with 4 

that later.  I think they transferred to the 5 

test of that. 6 

  So the Zoning Commission itself, 7 

obviously, recognizes the distinction between 8 

an accessory use and what that subordination 9 

means and what subordination may mean in terms 10 

of a carryout function. 11 

  MR. SULLIVAN:  I'm not sure I 12 

understand that the Zoning Commission refusing 13 

to define a particular percentage or number 14 

has any impact on that.  But what you are 15 

saying is that the word subordinate when it 16 

relates to accessory uses and the phrase 17 

clearly subordinate as it relates to the 18 

principal use of a restaurant versus carryout, 19 

two different things, two different concepts 20 

completely? 21 

  MR. BELLO:  I'm sorry, I missed 22 
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most of what you said. 1 

  MR. SULLIVAN:  There is no 2 

relationship at all between the phrase 3 

subordinate in the context of accessory uses, 4 

which is defining two uses that run together 5 

and this case where there is a restaurant and 6 

a carryout use.  There is no connection 7 

between the term subordinate or clearly 8 

subordinate? 9 

  MR. BELLO:  One must wonder why 10 

would the Zoning Commission raise that as an 11 

issue that they, basically, decided that it's 12 

a situation or an issue that we can take up at 13 

a later time. 14 

  I think if you read the transcripts 15 

of the amendment, that the Zoning Commission 16 

itself concluded that there was still much 17 

work to be done with respect to these 18 

definitions. 19 

  And one of the specific issues 20 

raised in that hearing was the issue of 21 

subordination.  Clearly, if the Zoning 22 
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Commission deemed that term to have been 1 

adequately addressed by the definition for 2 

accessory use, it would have said so.  It 3 

didn't. 4 

  MR. SULLIVAN:  Or doesn't that 5 

argue the opposite that if they felt that it 6 

was already adequately addressed in the 7 

context of accessory use, that they didn't 8 

need to address it? 9 

  MR. BELLO:  No.  To the contrary, I 10 

think if that was the case, then the Zoning 11 

Commission would have affirmatively said that. 12 

 In this case, what they said was that we will 13 

revisit the issue. 14 

  MR. SULLIVAN:  Do you have the 15 

transcript that says we will revisit the 16 

issue? 17 

  MR. BELLO:  Well, I didn't say that 18 

I was quoting the Zoning Commission. 19 

  MR. SULLIVAN:  Thanks.  I have no 20 

further questions. 21 

  MR. BROWN:  If he wants to refer to 22 
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the Zoning Commission transcript, I think we 1 

should be allowed to. 2 

  CHAIRMAN LOUD:  But I believe the 3 

counsel has gotten the answer to his question? 4 

  MR. SULLIVAN:  Yes. 5 

  MR. BROWN:  He asked the question. 6 

  MR. SULLIVAN:  I'll withdraw the 7 

question. 8 

  CHAIRMAN LOUD:  Okay.  Thank you.  9 

Is there redirect of the witness? 10 

  MR. BROWN:  Mr. Chairman, we're 11 

fine. 12 

  CHAIRMAN LOUD:  Very well. 13 

  MR. BROWN:  I'm sorry.  No need for 14 

redirect. 15 

  CHAIRMAN LOUD:  Very well.  Let me 16 

see if Board Members have any questions for 17 

Mr. Bello, at this point.  It doesn't appear. 18 

 Let me ask one follow-up question from the 19 

exchange that you had, I think, with Mr. 20 

Sullivan regarding sections (b) and (c) of the 21 

regulations, Zoning Commission Case 06-23, 22 
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which put in place the definitions for 1 

restaurant and fast food establishment, 2 

etcetera. 3 

  Was it your testimony, and I was 4 

just trying to understand it, as an expert was 5 

that the section (b) and the section (c) that 6 

talk about the building permit phase of this 7 

process, that that language in the regulation 8 

is there to guide the reviewer at the building 9 

permit stage, where you don't have any 10 

operational indicia at all, and so you're 11 

looking for something to guide you? 12 

  And your testimony was that the 13 

purpose of those sections is to help that 14 

reviewer at that stage? 15 

  MR. BELLO:  That's correct.  And I 16 

think there is specific language to that.  It 17 

says "The building permit plans do not depict 18 

a dishwasher." 19 

  CHAIRMAN LOUD:  And that's true.  20 

Your opinion is true for both section (b) and 21 

section (c)? 22 
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  MR. BELLO:  That's correct. 1 

  CHAIRMAN LOUD:  Do you consider 2 

these sections, I don't want to say useless, 3 

but, useless or not helpful at all in terms of 4 

once it's entered into the operational stage, 5 

the establishment that we are trying to 6 

determine whether it's a restaurant or fast 7 

food establishment? 8 

  MR. BELLO:  I wouldn't say useless. 9 

  CHAIRMAN LOUD:  I was struggling to 10 

come up with a better word than useless. 11 

  MR. BELLO:  No, I want to say -- 12 

  CHAIRMAN LOUD:  I'm trying to glean 13 

what your exchange with Mr. Sullivan about the 14 

relevance of, for example, the language food 15 

is served on/in anything other than 16 

nondisposable tableware. 17 

  MR. BELLO:  Yes. 18 

  CHAIRMAN LOUD:  That sounds like 19 

something that is clearly discernible through 20 

the operational phase of an establishment.  21 

You know, you can be well past the building 22 
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permit stage and answer that question. 1 

  MR. BELLO:  Well, right.  I mean, 2 

and I'm not suggesting here that an 3 

establishment couldn't go through the building 4 

permit process and then proceed to operate 5 

differently.  I mean, you know, I could show 6 

three dishwashers in my establishment and then 7 

start to operate and start serving disposable 8 

tableware, that's not the suggestion. 9 

  The suggestion is here that these 10 

are but one of the characteristics that the 11 

Zoning Administrator can look to in the 12 

building permit plans review phase.  And that 13 

any one of those issues are not dispositive 14 

independently. 15 

  So there is a mosaic here that the 16 

Zoning Administrator needs to, obviously, 17 

paint:  One, the building permit phase and, 18 

two, the operational phase.  My suggestion is 19 

once you are through the building permit phase 20 

and an establishment is in operation, then 21 

necessarily, unless there has been a 22 
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significant change in how the building permit 1 

plans depicted the establishment to be 2 

proposed, then really we are talking about 3 

operational matters here. 4 

  CHAIRMAN LOUD:  Okay.  I don't have 5 

any additional questions.  Let me see if Board 6 

Members have questions. 7 

  MEMBER MOLDENHAUER:  I have one.  8 

You just said that the different elements of a 9 

fast food, A, B and C, that one individually 10 

is not dispositive?  Is that your opinion? 11 

  MR. BELLO:  Except for the drive-12 

through, of course. 13 

  MEMBER MOLDENHAUER:  Okay.  Because 14 

there is no distinction between the three of 15 

them.  They say A, okay, it's actually -- yes, 16 

I mean, A and then B or and then C.  So if I'm 17 

looking at a facility and it has a drive-18 

through, that's the one that you think is 19 

automatically dispositive it's definitely a 20 

fast food restaurant? 21 

  MR. BELLO:  Without question. 22 
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  MEMBER MOLDENHAUER:  Yes? 1 

  MR. BELLO:  Without question. 2 

  MEMBER MOLDENHAUER:  Without 3 

question, okay.  And then two, if I'm looking 4 

at one and customers pay for the food before 5 

it is consumed, that's not automatically 6 

dispositive, if I'm viewing the operation of 7 

the facility? 8 

  MR. BELLO:  Well, the question is 9 

how would you tell at the building permit 10 

phase whether a customer is going to pay 11 

before consuming the food? 12 

  MEMBER MOLDENHAUER:  But -- 13 

  MR. BELLO:  I think that goes to 14 

the existence of a service counter. 15 

  MEMBER MOLDENHAUER:  -- I think 16 

this is what I'm trying to understand from 17 

your testimony.  To me it sounds like from 18 

your testimony you were saying that the second 19 

sentence of that paragraph "one characteristic 20 

that would satisfy this element would be 21 

building permits plans that depict," so that 22 
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portion of that paragraph is talking about the 1 

building permit phase? 2 

  MR. BELLO:  Yes. 3 

  MEMBER MOLDENHAUER:  But is the 4 

first sentence talking about not the 5 

operational phase? 6 

  MR. BELLO:  You're referring to 7 

subsection (b) here? 8 

  MEMBER MOLDENHAUER:  (b).  Because 9 

the first section, you are correct.  I don't 10 

think anyone could know that without actually 11 

observing the operation. 12 

  MR. BELLO:  Yes. 13 

  MEMBER MOLDENHAUER:  So that first 14 

sentence discussing the operation for the ZA 15 

to review and the second sentence to talking 16 

about the building permit phase, would that, 17 

in your -- 18 

  MR. BELLO:  No, I -- 19 

  MEMBER MOLDENHAUER:  -- expert 20 

opinion be your distinction between those two 21 

sentences? 22 
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  MR. BELLO:  Well, actually, both 1 

subsections refer to the building permit 2 

plans.  So in the subsection (b) after the 3 

customer pays for the food before it is 4 

consumed, it goes on to say "one 5 

characteristic that would satisfy this element 6 

would be building permit plans that depict a 7 

service counter without seating, unless the 8 

applicant certifies that the intended 9 

principal use is for a restaurant or grocery 10 

store." 11 

  There is even conflict and 12 

contradiction within that definition.  Okay.  13 

So I come to the Zoning Administrator and I'm 14 

showing a service counter and I have no seats. 15 

 It says "Service counter without seating."  16 

Are you -- 17 

  MEMBER MOLDENHAUER:  Well, I guess 18 

my question is I'm trying to -- I see your 19 

distinction and I appreciate it.  The issue of 20 

the building permit analysis.  So we are not 21 

in that phase right now. 22 
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  MR. BELLO:  That's correct. 1 

  MEMBER MOLDENHAUER:  It's past.  So 2 

we almost take away that section.  Now, we are 3 

just looking at the first sentence of each 4 

paragraph, paragraph (b) and paragraph (c), 5 

which make absolutely no reference -- 6 

  MR. BELLO:  Yes. 7 

  MEMBER MOLDENHAUER:  -- to the 8 

building permit.  Can you tell me how, are 9 

those, in your expert opinion, applied then 10 

simply to the operational phase of the 11 

facility? 12 

  MR. BELLO:  That's correct. 13 

  MEMBER MOLDENHAUER:  Okay.  Thank 14 

you. 15 

  MR. BELLO:  Thank you. 16 

  VICE CHAIRMAN DETTMAN:  Mr. Bello, 17 

maybe I heard you incorrectly, but did you 18 

just kind of respond to one of Ms. 19 

Moldenhauer's questions with a question about 20 

how would, at the building permit stage, you 21 

know whether or not people were going to pay 22 
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for food prior to consumption? 1 

  MR. BELLO:  Correct. 2 

  VICE CHAIRMAN DETTMAN:  I heard you 3 

correctly?  I thought the last time at the 4 

prior hearing you had indicated that a food 5 

establishment questionnaire is filled out at 6 

the building permit and the C of O stage.  Is 7 

that correct? 8 

  MR. BELLO:  That's correct. 9 

  VICE CHAIRMAN DETTMAN:  So at the 10 

building permit stage, you would actually get 11 

an indication of how people are going to pay 12 

for and consume and how that food is going to 13 

be served, whether it is on disposable or 14 

nondisposable tableware? 15 

  MR. BELLO:  No, I agree with you 16 

there.  But my testimony was specifically at 17 

looking at the building permit plans. 18 

  VICE CHAIRMAN DETTMAN:  As part of 19 

the building permit plan package, isn't the 20 

application, the food service questionnaire 21 

and the plan set all part of that package that 22 
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is reviewed? 1 

  MR. BELLO:  Yes, that's correct. 2 

  VICE CHAIRMAN DETTMAN:  Okay.  I 3 

think at the end of the hearing the Board 4 

didn't explicitly request that the 5 

questionnaire associated with the building 6 

permit be submitted, but we did ask them to be 7 

on hand if the Board wanted to see them.  Do 8 

you have those? 9 

  MR. BELLO:  I believe we do. 10 

  MR. BROWN:  I was able to obtain 11 

them with the assistance of DCRA.  I'm more 12 

than happy to submit them into the record.  13 

Again, it's the building permit application 14 

back from April of '08.  And then attached to 15 

it is -- we have already submitted the plans 16 

into the record.  They are an exhibit. 17 

  And then attached to it is an 18 

Affidavit Eating Establishments.  So why don't 19 

I share that with -- 20 

  VICE CHAIRMAN DETTMAN:  And, Mr. 21 

Brown, this is the building permit 22 
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application, you said April of '08, that is 1 

associated with the building permit that was 2 

issued in June of '08?  Is that correct? 3 

  MR. BROWN:  That's correct. 4 

  VICE CHAIRMAN DETTMAN:  Okay.   5 

  CHAIRMAN LOUD:  And this will 6 

include all of what is currently being 7 

introduced into the record.  If we can make 8 

sure that Ms. Bailey has a copy?  What we are 9 

going to do is number them as they enter the 10 

record, so we can keep track. 11 

  The first one was given Exhibit No. 12 

53, that was the May 4, 2005 sort of 13 

impeachment document that Ms. Bolling had.  14 

And this we are going to number Exhibit 54? 15 

  MS. BAILEY:  Yes, Mr. Chairman. 16 

  CHAIRMAN LOUD:  Okay.   17 

  VICE CHAIRMAN DETTMAN:  Mr. 18 

Chairman, I just had one follow-up question.  19 

There was a subsequent C of O approved in 20 

September of '09 for a load change.  And it 21 

had to do with the extent of the use on the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 206

different floors. 1 

  Would a questionnaire have been 2 

filled out for that as well? 3 

  MR. BELLO:  It appears that it was 4 

not required this time and that's not 5 

unreasonable, since it would have been viewed 6 

as a preexisting restaurant. 7 

  VICE CHAIRMAN DETTMAN:  Okay.  8 

Thank you. 9 

  CHAIRMAN LOUD:  Thank you.  I do 10 

believe -- are you at the conclusion of your 11 

case? 12 

  MR. BROWN:  Yes. 13 

  CHAIRMAN LOUD:  Okay.   14 

  MR. BROWN:  Rather than redirect, 15 

we're certainly entitled to our rebuttal and 16 

closing remarks.  I think it will be more 17 

efficient to hear from the other parties and 18 

then allow us to proceed with our rebuttal and 19 

closing remarks. 20 

  CHAIRMAN LOUD:  I mean, typically, 21 

your rebuttal and closing would come at the 22 
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conclusion of the case though, right? 1 

  MR. BROWN:  And that's what I mean 2 

-- 3 

  CHAIRMAN LOUD:  That's what you -- 4 

  MR. BROWN:  -- would be most 5 

efficient. 6 

  CHAIRMAN LOUD:  Okay.   7 

  MR. BROWN:  Mr. Chairman, we have 8 

just entered the -- and this is a question.   9 

  CHAIRMAN LOUD:  Okay.   10 

  MR. BROWN:  We have just entered 11 

this into the record.  How you would want to 12 

handle the discussion of that document, I'm 13 

asking.  Certainly, Mr. Bello could testify to 14 

it.  I don't know whether DCRA is going to 15 

discuss it in their case in chief or the 16 

intervenors.  I just ask the question. 17 

  CHAIRMAN LOUD:  And I don't 18 

actually have that document yet.  Is this the 19 

questionnaire that Mr. Dettman just 20 

referenced? 21 

  MR. BROWN:  Well, it's the building 22 
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permit application which attaches not the 1 

questionnaire, but, in this case, it attaches 2 

the, it is called, Affidavit Eating 3 

Establishments, which was used under the prior 4 

regulations.  And unfortunately, although the 5 

new regulations were in effect for four plus 6 

months, DCRA was still using the outdated 7 

affidavit, not the Eating Establishment 8 

Questionnaire, which you have seen in the 9 

context of the September '08 Certificate of 10 

Occupancy. 11 

  CHAIRMAN LOUD:  Well, I guess 12 

initially, if Mr. Dettman doesn't want to sort 13 

of weigh in on as to whether this satisfied 14 

what he had specifically requested, and it 15 

appears as though in the presentation of your 16 

case you didn't find the usefulness for this 17 

document, we might proceed forward and see 18 

where it comes up. 19 

  But I'll refer back to Mr. Dettman. 20 

  MR. BROWN:  If I could, Mr. 21 

Chairman, just clarify, when I presented my 22 
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case at the earlier hearing, I did not have 1 

access to this document.  We had made repeated 2 

attempts to obtain it and only through the 3 

help of my colleagues at DCRA were we able to 4 

obtain it, I believe, last Friday.  So this 5 

was not part of our case in chief. 6 

  CHAIRMAN LOUD:  Why don't you give 7 

Board Members just a few moments to look it 8 

over, because we are just seeing it for the 9 

first time as, indeed, I think you are as well 10 

or certainly not since the previous hearing. 11 

  MR. BROWN:  Mr. Chairman, while you 12 

are doing that, would I be able to ask for a 13 

two minute break for myself to step away from 14 

the table? 15 

  CHAIRMAN LOUD:  Sure you can.  16 

Would you like the proceeding recessed for two 17 

minutes or just -- 18 

  MR. BROWN:  I'll -- 19 

  CHAIRMAN LOUD:  -- to carry on as 20 

you -- 21 

  MR. BROWN:  -- be back in a second. 22 
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  CHAIRMAN LOUD:  Okay.  That's fine. 1 

  MR. BROWN:  While you're looking at 2 

the document. 3 

  CHAIRMAN LOUD:  Sure.  You know, I 4 

think what we ought to do is perhaps take a 5 5 

minute break, so that Board Members will have 6 

an opportunity to look at some of the 7 

documents that are being given to us and do it 8 

in a way that doesn't delay the proceedings 9 

and that has you sitting there sort of 10 

wondering what is going on. 11 

  So we will take a 5 minute break.  12 

We will take a look at what has been 13 

submitted.  If there is anything pressing, 14 

just hold it until we come back in about 5 15 

minutes.  Okay.  All right. 16 

  (Whereupon, at 3:47 p.m. a recess 17 

until 4:00 p.m.) 18 

  CHAIRMAN LOUD:  I believe we have 19 

had more than adequate time probably to take a 20 

look at what we have marked as Exhibit 54.  21 

And I think Mr. Dettman may have just a couple 22 
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of brief questions regarding it.  Let me see 1 

if other Board Members do as well. 2 

  VICE CHAIRMAN DETTMAN:  Thank you, 3 

Mr. Chairman.  Just to answer your question  4 

before we took our break, is that this is 5 

exactly what I was looking for.  And I'm not 6 

sure how it influences the Board's or my 7 

analysis for that matter, but maybe a couple 8 

of questions for clarification on the 9 

preparation of these documents, which may 10 

prove useful later. 11 

  So, Mr. Brown, I think most of my 12 

questions will go to Mr. Bello. 13 

  CHAIRMAN LOUD:  Has he departed for 14 

the day?  Okay.  All right. 15 

  MR. BROWN:  I'll get him. 16 

  VICE CHAIRMAN DETTMAN:  Yes, so I 17 

just have a couple questions about the 18 

preparation of these documents. 19 

  Mr. Bello, our Exhibit No. 54, the 20 

application for the building permit, I see 21 

that you are the agent for the owner, so you 22 
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were involved in this project from the onset. 1 

  The application is typewritten and 2 

it says, you know, that it is going to convert 3 

an existing office space into a restaurant.  4 

But then the word restaurant is scratched out 5 

and it is a prepared food shop and it's 6 

initialed by an Amanda Bates maybe. 7 

  Are you familiar with the 8 

preparation of this document, who prepared it, 9 

why restaurant is scratched out and prepared 10 

food shop is inserted? 11 

  MR. BELLO:  Well, the typewritten 12 

portion of the application clearly is from one 13 

of my staff in the office, Amanda Barley, who 14 

is the staff who handled this. 15 

  The prepared food shop is not her 16 

handwriting.  I believe that is probably Ms. 17 

Swann's handwriting.  A seating capacity, 18 

seven seats, I believe is what she is 19 

initialing to. 20 

  VICE CHAIRMAN DETTMAN:  Okay.  And 21 

the questionnaire attached to the building 22 
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permit application, would you happen to know 1 

if Ms. Barley filled this out or if DCRA did? 2 

  MR. BELLO:  No, as a matter of 3 

rule, we don't complete this for our clients, 4 

because we don't -- 5 

  VICE CHAIRMAN DETTMAN:  It was DCRA 6 

or was it the -- 7 

  MR. BELLO:  I don't know. 8 

  VICE CHAIRMAN DETTMAN:  Was it the 9 

appellant or was it DCRA? 10 

  MR. BELLO:  I'm not sure.  I think 11 

that the upper portion is the handwriting of 12 

Mr. Kocak.  Is that correct? 13 

  VICE CHAIRMAN DETTMAN:  Okay.   14 

  MR. BELLO:  Yes. 15 

  VICE CHAIRMAN DETTMAN:  I think 16 

that's all I have, Mr. Chairman.  Thank you. 17 

  CHAIRMAN LOUD:  Thank you, Mr. 18 

Dettman.  I do believe we -- having cleared 19 

that up and we may return to it a little bit 20 

in the ZA's case, we'll see what happens, but 21 

I think you were at the close of your case and 22 
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we were going to turn to the Zoning 1 

Administrator for its case. 2 

  COMMISSIONER TURNBULL:  Mr. Chair, 3 

could I ask one question? 4 

  CHAIRMAN LOUD:  Yes, sir. 5 

  COMMISSIONER TURNBULL:  Going back 6 

to that page that Mr. Dettman was referring 7 

to, Item No. 4, it says -- 8 

  MR. BELLO:  Which page is this? 9 

  COMMISSIONER TURNBULL:  This is 10 

that first page of what is now Exhibit 54.  11 

It's the second last page. 12 

  MR. BELLO:  Of the affidavit? 13 

  COMMISSIONER TURNBULL:  Of that, 14 

yes. 15 

  MR. BELLO:  Okay.   16 

  COMMISSIONER TURNBULL:  And the 17 

second last page for Mr. Kocak is president of 18 

the company.  Item 4 says "Will the proposed 19 

establishment primarily serve food and 20 

beverages in disposable containers and provide 21 

disposable tableware?"  And the answer is 22 
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"yes."  Could you address that? 1 

  MR. BELLO:  Well, I think my 2 

testimony is that I have no information on who 3 

completed that, but -- 4 

  COMMISSIONER TURNBULL:  I mean, 5 

that doesn't sound like a restaurant 6 

operation. 7 

  MR. BELLO:  Well, I won't be so 8 

fast to jump to that conclusion, because the 9 

mere presence of disposable tableware -- 10 

  COMMISSIONER TURNBULL:  Primarily. 11 

  MR. BELLO:  Well, I understand 12 

that, sir. 13 

  COMMISSIONER TURNBULL:  Emphasis on 14 

primarily. 15 

  MR. BELLO:  And the document also 16 

has proposed uses of prepared food shop, but 17 

that's not what we applied for. 18 

  My point is that all these issues 19 

are symptomatic of the confusion that trails 20 

this amendment and what we have at hand.  But 21 

I can't speak more definitively to who 22 
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completed that and why. 1 

  COMMISSIONER TURNBULL:  Okay.  2 

Thank you. 3 

  MR. BELLO:  You're welcome. 4 

  CHAIRMAN LOUD:  Are there any 5 

additional questions from Board Members before 6 

we move forward with the presentation of the 7 

Zoning Administrator's case? 8 

  Okay.  Then why don't we turn to 9 

you?  I'm not certain who is going to start 10 

off the ZA's case. 11 

  MS. MADDOX-LEVINE:  I will, 12 

Chairman Loud. 13 

  CHAIRMAN LOUD:  Good afternoon. 14 

  MS. MADDOX-LEVINE:  Good afternoon. 15 

 DCRA calls Inspector Terrell Hill. 16 

  MS. MADDOX-LEVINE:  Inspector Hill, 17 

could you introduce yourself to the Board and 18 

spell your name for the record, please? 19 

  INVESTIGATOR HILL:  Good afternoon, 20 

Board.  My name is Investigator Terrell Hill, 21 

T-E-R-R-E-L-L H-I-L-L. 22 
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  MS. MADDOX-LEVINE:  And are you 1 

employed, sir?  And if so, where? 2 

  INVESTIGATOR HILL:  Yes.  I'm an 3 

investigator with the Department of Consumer 4 

and Regulatory Affairs. 5 

  MS. MADDOX-LEVINE:  And how long 6 

have you been with the Department of Consumer 7 

and Regulatory Affairs? 8 

  INVESTIGATOR HILL:  It has been, 9 

approximately, five years. 10 

  MS. MADDOX-LEVINE:  And your title 11 

there is? 12 

  INVESTIGATOR HILL:  Investigator. 13 

  MS. MADDOX-LEVINE:  And can you 14 

describe for the Board your responsibilities 15 

as an investigator? 16 

  INVESTIGATOR HILL:  As an 17 

investigator, I've been charged with the 18 

duties to ensure that the businesses in the 19 

District of Columbia are in compliance with 20 

the applicable regulations and D.C. Official 21 

Code. 22 
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  MS. MADDOX-LEVINE:  And drawing 1 

your attention to 1211 Potomac Street, N.W., 2 

are you familiar with that address? 3 

  INVESTIGATOR HILL:  Yes, I am. 4 

  MS. MADDOX-LEVINE:  And what is 5 

located there, please? 6 

  INVESTIGATOR HILL:  Philly Pizza 7 

Restaurant. 8 

  MS. MADDOX-LEVINE:  Have you ever 9 

physically been at Philly Pizza Restaurant? 10 

  INVESTIGATOR HILL:  Yes, I have. 11 

  MS. MADDOX-LEVINE:  And what caused 12 

you to go there? 13 

  INVESTIGATOR HILL:  The Department 14 

of Consumer and Regulatory Affairs received a 15 

complaint.  I do not know the origin of the 16 

complaint.  But I was assigned by my 17 

supervisor investigator to conduct an 18 

investigation to ascertain what was the actual 19 

operation of that location. 20 

  MS. MADDOX-LEVINE:  And as part of 21 

your investigation, what documentation did you 22 
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review? 1 

  INVESTIGATOR HILL:  Prior to going 2 

to the location, I did a search of the 3 

databases to ensure that the location was 4 

issued a Certificate of Occupancy, a basic 5 

business license and the corporate data 6 

information. 7 

  MS. MADDOX-LEVINE:  Okay.  And when 8 

did you physically go to this location? 9 

  INVESTIGATOR HILL:  I physically 10 

went to the location in August of 2009.  I 11 

think I made about four visits. 12 

  MS. MADDOX-LEVINE:  Okay.  And 13 

during these visits, did you -- well, let's 14 

start with the first visit.  You went there 15 

and what did you do? 16 

  INVESTIGATOR HILL:  Well, when I 17 

was given the assignment, I had to formulate 18 

an investigative plan.  Having a limited 19 

amount of time, and to be fair to the business 20 

itself, what I did was I devised a plan where 21 

I would go to the establishment unannounced on 22 
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several different -- at varying times to get a 1 

feel for what was going on at the business and 2 

follow-up with a final physical inspection of 3 

the location with one of the owners. 4 

  During the first inspection, I went 5 

there unannounced, undercover, and I went, I 6 

believe it was, around 8:00 p.m. on a Friday 7 

or Saturday night.  And I chose this time 8 

because it was one of the peak times in that 9 

area, the Georgetown area for families and 10 

people who were getting dinner after shopping, 11 

things of that sort, to get a feel for that. 12 

  When I first got there, I observed 13 

the location and the area for about a half an 14 

hour to see how many people were going in and 15 

out of the establishment.  I also wanted to 16 

see how much -- were they doing delivery, were 17 

people sitting down inside the establishment, 18 

etcetera. 19 

  After observing the location for 20 

about half an hour, I actually went into the 21 

location and I ordered two drinks for myself 22 
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and a companion.  We paid for the drinks.  We 1 

sat down.  We asked if it was okay.  And 2 

during that time I spoke with a female Turkish 3 

employee and asked a few questions about the 4 

business to just see, you know, what are they 5 

doing, what the menu is like, things of that 6 

sort, just being inquisitive. 7 

  During that time, I observed 8 

several individuals coming in to purchase food 9 

and leaving.  I also observed delivery people. 10 

 They made at least four trips with boxes that 11 

they placed on the back of a scooter and took 12 

away for deliveries. 13 

  I observed that no one during, 14 

approximately, an hour visit coming in and 15 

sitting in the restaurant outside of myself 16 

and a companion. 17 

  MS. MADDOX-LEVINE:  Okay.  And when 18 

you say that you entered the facilities, where 19 

were you seated? 20 

  INVESTIGATOR HILL:  I was seated on 21 

the -- they had a table on the first floor.  22 
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There was only one table with two chairs and a 1 

counter.  My companion and I sat at that 2 

table. 3 

  Now, I made an excuse to use the 4 

bathroom and I was told that was upstairs.  5 

Now, upstairs they had, I think, another six 6 

tables with two chairs each, bolt silver 7 

tables.  And this was of concern to me because 8 

the Certificate of Occupancy that I reviewed 9 

prior to going to the establishment stated 10 

that the Certificate of Occupancy only covered 11 

the use of the first floor for operations, to 12 

include seating and food preparation. 13 

  MS. MADDOX-LEVINE:  Okay.  And then 14 

so you mentioned that the majority of the 15 

activity that you saw was carryout and 16 

delivery.  Do you have an idea of, 17 

approximately, in terms of percentages, how 18 

much? 19 

  INVESTIGATOR HILL:  A rough 20 

estimate would be somewhere in the 21 

neighborhood of about 80 percent of the people 22 
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that came in, all they did was order something 1 

and left.  And the other 20 percent was that 2 

of delivery.  So there was absolutely no one 3 

staying inside to eat or order anything. 4 

  Now, after spending an hour inside 5 

the location, my companion and I, we actually 6 

went and we questioned some of the neighboring 7 

businesses as to what was the traffic flow of 8 

the business like, what was going on to get a 9 

feel. 10 

  And they pretty much echoed the 11 

complaint of a lot of carryout and takeout, I 12 

mean, delivery service from the location. 13 

  Now, with that being said, I still 14 

needed to observe it some more, so I went 15 

across the street to a neighboring restaurant 16 

where I had a clear field of view of the 17 

location and I observed it for, approximately, 18 

one additional hour to see if anyone was going 19 

into the establishment to sit and eat. 20 

  During that time, none of the 21 

individuals I saw enter stayed to eat.  They 22 
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all went in, purchased something and left. 1 

  MS. MADDOX-LEVINE:  Okay.  And let 2 

me take you back to where you were talking 3 

about, approximately, I guess, 80 percent of 4 

what you saw on that day was either carryout 5 

or pick-up orders.  Of the 20 percent that you 6 

observed that was not carryout and delivery, 7 

did you -- what were those people eating off 8 

of? 9 

  INVESTIGATOR HILL:  No, what I 10 

stated was about 20 percent was delivery. 11 

  MS. MADDOX-LEVINE:  Oh, I'm sorry. 12 

  INVESTIGATOR HILL:  That the 13 

delivery people actually had boxes.  And these 14 

were pretty good deliveries.  I would say they 15 

were normally somewhere in the neighborhood of 16 

about 5 to 10 pizza boxes, large pizza box 17 

size that were being placed on the back of 18 

scooters and leaving. 19 

  The other 80 percent were always 20 

individuals who would park their car, double 21 

park or come from down the street, order 22 
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something and leave. 1 

  MS. MADDOX-LEVINE:  Okay.  So would 2 

it be fair to say that during your visit on 3 

that day, you saw no one dining in other than 4 

yourself and your companion? 5 

  INVESTIGATOR HILL:  That is 6 

correct. 7 

  MS. MADDOX-LEVINE:  And what was it 8 

that you ate on while you were dining in the 9 

facility? 10 

  INVESTIGATOR HILL:  I only had a 11 

soda.  I had a soda, my companion had a cup of 12 

coffee. 13 

  MS. MADDOX-LEVINE:  Okay.  And was 14 

that served in -- what type of cup or glass 15 

was that served in? 16 

  INVESTIGATOR HILL:  My soda was in 17 

a can and the cup -- the coffee was given in a 18 

disposable paper cup. 19 

  MS. MADDOX-LEVINE:  Okay.  And did 20 

there come a time where you visited the 21 

property again? 22 
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  INVESTIGATOR HILL:  Yes, I did.  I 1 

spoke with one of the residents the night of 2 

the first visit and they resident told me that 3 

another big problem was a concern about the 4 

trash. 5 

  I expressed that that's more of a 6 

DPW issue, a sweep issue, but I will take a 7 

look at it and if I need to make referral, 8 

I'll do that. 9 

  So the next visit that I made, I 10 

believe it was on a Tuesday.  I came at 06:15, 11 

6:15 a.m. to observe if there was any trash 12 

left over from the weekend.  I believe it was 13 

 a three day weekend. 14 

  Apparently, the trash had been 15 

taken, because there were two trash cans with 16 

the address for Philly Pizza, but there was no 17 

excessive trash or debris at that time. 18 

  MS. MADDOX-LEVINE:  And -- 19 

  INVESTIGATOR HILL:  Then later on 20 

that day, I returned to Philly Pizza.  This 21 

was during lunchtime.  I believe it was around 22 
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11:30.  I returned with another investigator, 1 

with Investigator Kevin Meredith. 2 

  Investigator Meredith and I went at 3 

lunchtime to get a sense of what the traffic 4 

flow would be around lunchtime, since we had 5 

the dinner time.  I got a feel for dinner.  I 6 

went to see what the lunchtime traffic was 7 

like. 8 

  Investigator Meredith and I, I 9 

forgot what it was, I purchased something to 10 

eat.  I think it was the arugula.  It's a 11 

fried Greek pastry, that he ate.  And I had a 12 

lemonade and he had a soda. 13 

  These items, we did ask may we take 14 

them upstairs.  Investigator Meredith -- they 15 

said sure.  Investigator Meredith and I, we 16 

went upstairs and we sat next to the window.  17 

And sitting next to the window, we sat where 18 

we could strategically see individuals coming 19 

in and going out of the location. 20 

  And once again, no one was inside 21 

the establishment outside of Investigator 22 
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Meredith and myself.  And Mr. Meredith's food 1 

was served in a disposable -- it was in a box. 2 

 My soda was once again in a can.  And Mr. 3 

Meredith had, I believe it was, a soda in a 4 

can as well or a bottle, one of the two. 5 

  MS. MADDOX-LEVINE:  And during this 6 

visit to the establishment, were you still 7 

undercover? 8 

  INVESTIGATOR HILL:  Yes, I was.  I 9 

had not announced myself once again.  I did 10 

not think that one or two visits would be 11 

enough to actually say that this operation is 12 

operating as this particular type of 13 

establishment. 14 

  Therefore, I did a follow-up, a 15 

third visit, undercover again.  This time it 16 

was shortly after lunch.  It was roughly 17 

between 1:30 and 3:00, 3:00 p.m. 18 

  Now, once again to get a sense of 19 

what the traffic was like at a different time 20 

during the day. 21 

  MS. MADDOX-LEVINE:  Okay.  I'm 22 
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sorry.  Now, was this after lunchtime visit, 1 

was this on the same date or was this on a 2 

different date? 3 

  INVESTIGATOR HILL:  This was on a 4 

different day. 5 

  MS. MADDOX-LEVINE:  Okay.  And I'm 6 

sorry, and if you would continue to tell us 7 

what you observed on that date? 8 

  INVESTIGATOR HILL:  On that day, 9 

Investigator Meredith was with me again.  And 10 

Investigator Meredith and I, we both ordered 11 

something to drink.  He did not get anything 12 

to eat.  And this time we were surprised.  13 

There were actually two people eating.  They 14 

were eating upstairs. 15 

  I remember distinctly because they 16 

were from Spain, so I got a chance to practice 17 

Spanish.  And I asked them well, how was the 18 

food?  They said it was okay.  And these 19 

people were eating out of boxes, disposable 20 

containers and they had plastic knives and 21 

forks. 22 
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  I made small talk with them.  I 1 

didn't identify myself as an investigator.  2 

Once again, we sat next to the window where we 3 

could see the individuals coming and going.  4 

And during that investigation, that inspection 5 

of about an hour as well, once again no one 6 

other than that couple that had been seated 7 

was coming in to sit and eat. 8 

  We did observe, I think it was 9 

roughly, eight or nine individuals that came 10 

in to purchase food during that time. 11 

  MS. MADDOX-LEVINE:  And you say 12 

individuals who came in to purchase food.  13 

What did they do with their food after they 14 

purchased it? 15 

  INVESTIGATOR HILL:  They turned 16 

right back around and left.  We could see them 17 

come into the store from the second floor 18 

window.  They entered the store and in less 19 

than about a 2 to 3 minute turnaround, they 20 

were walking back out with a bag or with a 21 

box. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 231

  MS. MADDOX-LEVINE:  Okay.  And 1 

during these three visits that you so far 2 

described, did you observe any waitresses that 3 

appeared to be helping customers, either on 4 

the first or second level? 5 

  INVESTIGATOR HILL:  No.  No one was 6 

operating as a waiter or a waitress.  In fact, 7 

during the first visit when I was speaking 8 

with the young lady, I asked, I inquired well, 9 

how many people are running the operation?  10 

She says well, I'm doing the front and we have 11 

two people downstairs that are cooking.  And 12 

we have one or two delivery people.  It 13 

depends on how much time. 14 

  MS. MADDOX-LEVINE:  And during your 15 

visits, did you pay for your food before it 16 

was consumed or after it was consumed? 17 

  INVESTIGATOR HILL:  Each time I 18 

paid before the items were consumed.  As a 19 

matter of fact, it was required.  Before I 20 

could get the items, I had to give them money. 21 

 It was a fair exchange. 22 
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  MS. MADDOX-LEVINE:  Okay.  And did 1 

there come a time where you -- these are -- 2 

you described three occasions so far.  And 3 

originally you said there were four.  So did 4 

you return to the location? 5 

  INVESTIGATOR HILL:  Yes, I did. 6 

  MS. MADDOX-LEVINE:  Okay.   7 

  INVESTIGATOR HILL:  I forget the 8 

exact date.  But on the fourth visit, this 9 

time I identified myself as an investigator 10 

from the Department of Consumer and Regulatory 11 

Affairs.  I asked to speak with either the 12 

manager or the owner, because I was conducting 13 

a compliance inspection. 14 

  At that time, the employees called 15 

the owner of the business and I waited for the 16 

owner to come.  And during this visit, it was 17 

much different from the others.  I did a 18 

complete inspection of the location. 19 

  I observed -- I took down the 20 

Certificate of Occupancy and basic business 21 

license to review those documents.  I walked 22 
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the entire establishment. 1 

  What this inspection revealed was 2 

that -- and even though the Certificate of 3 

Occupancy that was issued was for the first 4 

floor use only for a restaurant of seven 5 

seats, that, in fact, the first floor, second 6 

floor and the basement were all being -- and 7 

backyard were all being utilized for part of 8 

the business. 9 

  The basement, I went downstairs to 10 

the basement with the owner.  He showed me the 11 

area where they had the ovens, the freezers 12 

that were down there, the storage of items 13 

that were down there.  The people were cooking 14 

food. 15 

  I observed the sink area and I 16 

specifically asked about the dishes.  And I 17 

said well, where are your plates and what are 18 

these plates?  There were about three or four 19 

different plates, no real setting or 20 

coordination.  And I was told those plates 21 

were for the employees to eat when they eat 22 
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something there. 1 

  Now, that's going to become 2 

relevant later. 3 

  After walking through the basement, 4 

we then went outside where there is actually, 5 

I believe it is, one -- yes, they have a 6 

freezer that is located outside that is used 7 

for food storage on the outside of the 8 

premises as well. 9 

  We returned back in.  We went to 10 

the first floor.  I walked around the area.  I 11 

saw the food preparation areas and I looked up 12 

and I noticed that they had a wall, on the 13 

shelving, it was almost a wall of boxes, of 14 

pizza type boxes.  And I asked where are your 15 

plates and silverware?  They said well, we 16 

utilize these containers to serve our guests. 17 

  At no time did I see any plates, 18 

any silverware, did I see any glasses, did I 19 

see any cups, any of the things that normally 20 

are indicative of a restaurant for consumption 21 

on the premises. 22 
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  They had a station -- the counter 1 

area and an area for coffee, to get disposable 2 

packets I think of salt/pepper, things of that 3 

sort.  It took up so much of the room that 4 

they could only have the one table that was 5 

located on the first floor by the window with 6 

two chairs, that my companion and I sat in on 7 

the first visit. 8 

  On the second floor, they had 9 

another station of disposable knives, forks, 10 

salt, paper -- pepper, things of that sort.  A 11 

station, there is a television there as well 12 

and I believe there was about five or six 13 

tables, two chairs each, small silver tables. 14 

 And also the bathroom is located there. 15 

  But the Certificate of Occupancy 16 

clearly stated first floor use only. 17 

  MS. MADDOX-LEVINE:  Okay.  And you 18 

mentioned, going back to the first floor, you 19 

said that there was a table with two chairs 20 

there? 21 

  INVESTIGATOR HILL:  That's correct. 22 
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  MS. MADDOX-LEVINE:  And there is a 1 

counter there? 2 

  INVESTIGATOR HILL:  Yes, there was 3 

a glass deli-type counter.  At this deli-type 4 

counter, it had some items for display of some 5 

of the things that they sell.  There was a 6 

pizza carousel, warming carousel with some 7 

prepared pizzas that were sitting on top of 8 

it. 9 

  There was a cash register and 10 

people walked up to place their orders at that 11 

counter. 12 

  MS. MADDOX-LEVINE:  Okay.  And 13 

again, when you returned on this fourth visit, 14 

did you identify any waitresses or matradee 15 

staff or someone to take an order before food 16 

was served? 17 

  INVESTIGATOR HILL:  No.  I 18 

questioned the owner about the employees and 19 

he stated -- once again, he said well, we have 20 

the person taking the order, the people 21 

preparing the pizzas and I have one or two 22 
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delivery people, depending on the time of day 1 

for the amount, the volume of delivery that I 2 

would have. 3 

  At no time was anyone ever 4 

identified as a waiter or waitress for that 5 

establishment. 6 

  MS. MADDOX-LEVINE:  And I don't 7 

know if you were present when appellant showed 8 

here before the Board plates about, I guess 9 

maybe about, 10 x 10.  They were plastic.  I 10 

believe they were red and white plates.  Did 11 

you observe during any of your visits either 12 

undercover or when you identified yourself as 13 

an inspector for DCRA plates matching that 14 

kind of description? 15 

  INVESTIGATOR HILL:  No, I did not. 16 

 Those -- none of that stuff was present 17 

during any of my visits or inspection of that 18 

location. 19 

  MS. MADDOX-LEVINE:  Okay.  Okay.  20 

And you mentioned that you were walking 21 

through the establishment on the fourth visit. 22 
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 And you were speaking with the owner.  Is 1 

that correct? 2 

  INVESTIGATOR HILL:  That is 3 

correct. 4 

  MS. MADDOX-LEVINE:  Okay.  And you 5 

said that you asked the owner about what food 6 

-- what he served food on to patrons.  Is that 7 

correct? 8 

  INVESTIGATOR HILL:  Yes, I did. 9 

  MS. MADDOX-LEVINE:  Okay.  And then 10 

that -- he identified for you what? 11 

  INVESTIGATOR HILL:  He identified 12 

boxes.  They were pizza-type boxes that were 13 

stacked on top of the shelving on the -- when 14 

you walked into the establishment from the 15 

front door on the left hand side along the 16 

wall leading to the downstairs, all of that 17 

area on the shelving area was nothing but 18 

boxes and that is what was identified for the 19 

service of food. 20 

  MS. MADDOX-LEVINE:  Okay.  And I'm 21 

going to show you from the appellant's 22 
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prehearing statement what has been marked as 1 

Exhibit G, a series of pictures.  And I'm 2 

going to start with the first one.  They are 3 

not numbered, but again it's Exhibit G. 4 

  And it depicts -- well, can you 5 

tell me what it depicts? 6 

  INVESTIGATOR HILL:  Okay.  In all 7 

honesty, from this picture right here, this 8 

does not look anything like the establishment 9 

of which I visited on four different times.  10 

The tables are different.  The chairs could be 11 

the same.  I'm not sure about the chairs. 12 

  But this was not the set-up of the 13 

establishment at that time. 14 

  MS. MADDOX-LEVINE:  And when you 15 

went during any of the series of visits that 16 

you went, did you notice food being served on 17 

the types of, it looks like, plates that are 18 

being served on here in this first picture? 19 

  INVESTIGATOR HILL:  No.  There were 20 

no plates at any time.  Okay.  There are some 21 

colored ones. 22 
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  MS. MADDOX-LEVINE:  Ms. Bolling has 1 

given us color pictures, so it will be a 2 

little bit easier to reference.  So we are 3 

still on Exhibit G though. 4 

  INVESTIGATOR HILL:  No.  At no time 5 

were these tables, chairs, the silverware or 6 

the plates present during my inspections.  As 7 

a matter of fact, as I stated before, the only 8 

plates that I saw, the three or four, I 9 

questioned about in the sink area and I was 10 

told those were only for the employees. 11 

  MS. MADDOX-LEVINE:  And this is now 12 

the second page of Exhibit G.  Does that 13 

reflect what you observed on any of the series 14 

of visits that you participated in? 15 

  INVESTIGATOR HILL:  Actually, there 16 

is something that is indicative of my visits 17 

of the location.  The sodas that are being -- 18 

that are on the table, I see they continue to 19 

have you drink out of the cans or bottles of 20 

your beverages.  Those are the only things 21 

that were indicative of the visits during my 22 
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inspections. 1 

  MS. MADDOX-LEVINE:  Okay.  And 2 

these are -- well, on the photograph that I'm 3 

showing you, they appear to be red plates.  4 

Did you observe those red plates at any time 5 

when you visited the establishment? 6 

  INVESTIGATOR HILL:  No, ma'am.  I 7 

went from the second floor to the basement 8 

floor to the freezers in the back and I went 9 

through everything and no time did I see any 10 

red plates anywhere. 11 

  MS. MADDOX-LEVINE:  And rather 12 

than, I guess, belabor to go through each and 13 

every photo, if I could just have you flip 14 

through what is the entirety of Exhibit G, in 15 

the interest of time, can you tell me if any 16 

of those pictures reflect what you saw when 17 

you went in your series of visits? 18 

  MR. BROWN:  Mr. Chairman, I object. 19 

  INVESTIGATOR HILL:  No.  At no time 20 

-- 21 

  MS. MADDOX-LEVINE:  Wait a second. 22 
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  CHAIRMAN LOUD:  If you could hold 1 

on for one second, Mr. Brown is going to state 2 

the basis of his objection. 3 

  MR. BROWN:  Well, one, he is going 4 

through a whole group of photos without 5 

stopping and identifying them for the Board or 6 

anybody. 7 

  Also, what is clear is that DCRA 8 

doesn't have its own photographs.  So we 9 

introduced those photographs very clearly last 10 

time to show the state of the facility at the 11 

time those photos were taken, not when he was 12 

investigating. 13 

  So I think it is counterproductive. 14 

 But it does highlight the fact that he has 15 

got to rely on photos that are months old, 16 

because he doesn't have his own photos. 17 

  MS. MADDOX-LEVINE:  I may be a 18 

little lost here.  I don't see the basis of 19 

your objection.  If you could state it, 20 

please? 21 

  CHAIRMAN LOUD:  Well, if we could 22 
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just, if we could, go one at a time?  I think 1 

Mr. Brown was stating his objection regarding, 2 

first -- and it is a bit confusing at least 3 

for me to try to follow which pictures he is 4 

looking at, because all of my exhibits are 5 

marked by number, not necessarily by letter. 6 

  And then he is not referencing 7 

specific pictures that he is looking at.  I 8 

think the general gist of what you are getting 9 

out of the witness, you've gotten through some 10 

other testimony. 11 

  MS. MADDOX-LEVINE:  Yes. 12 

  CHAIRMAN LOUD:  And you are getting 13 

through this.  And I think that the pictures 14 

are in the record, so she can use them for the 15 

purpose she is using them for. 16 

  MR. BROWN:  But I think -- 17 

  CHAIRMAN LOUD:  And it's clear, I 18 

think your point is a good point that it's 19 

clear that -- and I think she has conceded 20 

that the attempt to use the pictures to 21 

suggest that anything other than that, these 22 
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articles, were made available at the time of 1 

the investigation is done at their own risk 2 

and peril. 3 

  I don't think that your point is a 4 

bad point with respect to that, but to suggest 5 

that she shouldn't do it at all, I think it 6 

just goes to the weight we give what she is 7 

drawing out of the witness. 8 

  MR. BROWN:  Well, the investigator 9 

is in a position to testify about what he saw 10 

at the time. 11 

  CHAIRMAN LOUD:  He has already done 12 

that. 13 

  MR. BROWN:  And I think that's the 14 

extent of his ability to testify meaningfully 15 

in this circumstance, absent any other 16 

documentation he has.  He is not -- I don't 17 

think it's appropriate for somebody to be 18 

commenting on pictures that were taken months 19 

later. 20 

  He has made clear what he saw.  And 21 

drawing comparisons to something later is 22 
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beyond his expertise.  And he certainly hasn't 1 

seen these circumstances.  But I've said 2 

enough. 3 

  CHAIRMAN LOUD:  Okay.  Ms. Levine, 4 

did you want to respond to that?  And then 5 

I'll make a ruling and I think we can move 6 

forward. 7 

  MS. MADDOX-LEVINE:  Well, certainly 8 

Investigator Hill is only testifying as to 9 

what his personal knowledge is based on his 10 

investigation.  I think it is reasonable to 11 

ask him if he, since these are photos of 12 

Philly Pizza, observed that. 13 

  And he has testified that he did 14 

not.  And in the interest of time, the reason 15 

I grouped them, is simply to try to expedite 16 

going through them.  They are not marked in 17 

our particular exhibit and so I apologize if 18 

it's a little convoluted for the Board. 19 

  However, just resting on the first 20 

three pages that we have already reviewed, I 21 

think the point has been made that these 22 
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representations, what you see in the photos, 1 

are not what was seen when Investigator Hill 2 

went into the facility on numerous occasions. 3 

  CHAIRMAN LOUD:  Okay.  And now 4 

turning to Commissioner Starrels, Mr. 5 

Sullivan, did you want to weigh in on that 6 

before a ruling is made? 7 

  MR. SULLIVAN:  I don't understand 8 

the, like Ms. Maddox-Levine said, point of the 9 

objection, but he is testifying to what he saw 10 

when he did his investigation.  And he is 11 

using the photos as a reference.  That's the 12 

way it seems to me, so I don't understand the 13 

objection. 14 

  CHAIRMAN LOUD:  Okay.  I thank each 15 

of you.  And unless Board Members feel 16 

differently, I think the ruling that I'm going 17 

to render is that the line of questioning can 18 

continue.  I wish you would wrap it up.  I 19 

think you have gotten a lot on this very 20 

issue. 21 

  I think it is relevant.  I think it 22 
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is germane.  But I think the weight we give it 1 

will be taken into consideration.  And it is 2 

confusing to just give him a group of photos 3 

and give him the discretion to pick out which 4 

ones he is going to talk about.  If you can 5 

just be very specific as I think you're going 6 

to wrap this up pretty soon. 7 

  MS. MADDOX-LEVINE:  Yes, thank you. 8 

 I have no further questions for Investigator 9 

Hill.  Thank you. 10 

  CHAIRMAN LOUD:  Okay.   11 

  MS. MADDOX-LEVINE:  I'm sorry, I 12 

have two questions for Investigator Hill. 13 

  Investigator Hill, in the interest 14 

of time, I'm just going to ask you two more 15 

questions. 16 

  INVESTIGATOR HILL:  Yes. 17 

  MS. MADDOX-LEVINE:  After you spoke 18 

with the owner and concluded your 19 

investigation, did you make any reports or did 20 

you report your findings to anyone? 21 

  INVESTIGATOR HILL:  Yes, I did.  I 22 
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wrote up an Investigative Report and my -- I 1 

made a recommendation in the report that the 2 

respondent received a -- I recommended to 3 

revoke the Certificate of Occupancy for 4 

operating for a violation of D.C. Municipal 5 

Regulation Title 11, Section 3203, operating 6 

outside the scope of the issued Certificate of 7 

Occupancy. 8 

  I did not recommend to issue a 9 

fine, because it is not the intent or purpose 10 

of the Department of Consumer and Regulatory 11 

Affairs to hurt businesses, but to actually 12 

see that they are operating within compliance. 13 

  And since revoking the Certificate 14 

of Occupancy, for all intents and purposes, 15 

put them out of business, we didn't want to 16 

add insult to injury by giving them a fine as 17 

well. 18 

  MS. MADDOX-LEVINE:  And to whom did 19 

you make your report of your findings? 20 

  INVESTIGATOR HILL:  Well, it first 21 

goes to my supervisor, Investigator Kevin 22 
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Carter, and then it is forwarded to the Zoning 1 

Administrator, Mr. Matt Le Grant. 2 

  MS. MADDOX-LEVINE:  Okay.  No 3 

further questions. 4 

  CHAIRMAN LOUD:  Thank you, Ms. 5 

Maddox-Levine.  Let me just check with Board 6 

Members to see if there are any questions for 7 

Investigator Hill. 8 

  MEMBER MOLDENHAUER:  I have some, 9 

but do we want to allow cross-examination 10 

first prior to the Board's questions? 11 

  CHAIRMAN LOUD:  I wanted to ask a 12 

few clarification questions and then open it 13 

up for cross. 14 

  MEMBER MOLDENHAUER:  All right. 15 

  CHAIRMAN LOUD:  These are just 16 

clarification.  These would not be cross 17 

questions.  So let me go ahead and just start. 18 

  Just in terms of the first visit, 19 

you testified that you were outside for 30 20 

minutes before going in.  How long were you 21 

inside? 22 
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  INVESTIGATOR HILL:  I was inside 1 

for, approximately, one hour. 2 

  CHAIRMAN LOUD:  Okay.   3 

  INVESTIGATOR HILL:  I dawdled 4 

around just to try and see what was going on. 5 

 The reason I observed for a half an hour was 6 

because there was another establishment -- 7 

there was a long line of people in front of 8 

the establishment, but they were going to the 9 

Cupcake Shop that was next door to the 10 

establishment. 11 

  So I wanted to be fair to the 12 

business that I was observing outside.  Then I 13 

went inside for an hour.  Then I crossed the 14 

street and went into a neighboring restaurant 15 

and I observed them again for another hour. 16 

  CHAIRMAN LOUD:  Okay.  And then on 17 

the first and second visits, how long -- I'm 18 

sorry, what time did you arrive?  You 19 

testified that on the, I guess, third visit 20 

you got there between 1:30 and 3:00. 21 

  INVESTIGATOR HILL:  On the first 22 
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visit it was -- 1 

  CHAIRMAN LOUD:  First and second. 2 

  INVESTIGATOR HILL:  -- about 8:20 3 

to 8:30 p.m. on the first one.  On the second 4 

visit it was 6:15 in the morning.  On the 5 

third visit it was, approximately, 11:30 a.m. 6 

 On the fourth -- I'm sorry, that's the third. 7 

 Then on the fourth visit it was, 8 

approximately, 2:00 p.m.  And the final one 9 

was, approximately, between 10:30 and 11:00 10 

when I did the final inspection with the 11 

business owner. 12 

  CHAIRMAN LOUD:  Okay.  Then and 13 

finally, when you were in, I think it was the 14 

basement you testified, and I think you saw 15 

three plates or four plates or something. 16 

  INVESTIGATOR HILL:  Yes, they were 17 

located in a dish rack in the sink area. 18 

  CHAIRMAN LOUD:  Very good.  And you 19 

testified that someone told you they were for 20 

the employees? 21 

  INVESTIGATOR HILL:  Yes, that's 22 
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what the owner explained to me, because I said 1 

where -- what are these dishes for?  Because 2 

everything else are containers. 3 

  CHAIRMAN LOUD:  Okay.  You answered 4 

my question.  I just wanted to know who told 5 

you that.  And you testified it's the owner.  6 

Okay.  I didn't have any additional 7 

clarification questions. 8 

  MEMBER MOLDENHAUER:  I've got a 9 

couple.  You said that in your report you 10 

identified that, in your conclusion after your 11 

inspection, they were working outside the 12 

scope of their C of O? 13 

  INVESTIGATOR HILL:  That is 14 

correct.  They were issued a Certificate of 15 

Occupancy for use as a restaurant on the first 16 

floor with a seven seating occupancy. 17 

  MEMBER MOLDENHAUER:  Okay.  You can 18 

help me, I'm going to separate the two issues. 19 

 Because one is that there was a C of O for 20 

one floor.  Then you testified that you went 21 

upstairs and then you went downstairs and you 22 
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went outside, so that's kind of one issue. 1 

  And then there is the second issue 2 

that it was a restaurant. 3 

  Was your determination based on 4 

both factors or can you then distinguish what, 5 

if we're specifically talking about the 6 

restaurant versus not being a restaurant, can 7 

you talk about what led to that conclusion? 8 

  INVESTIGATOR HILL:  What led me to 9 

the conclusion was the totality of the 10 

situation.  First and foremost, it was not 11 

operating as a restaurant by the definition.  12 

The majority of the food that was being 13 

prepared was not being prepared for on-site 14 

consumption by the individuals that were 15 

there. 16 

  The majority of the food was being 17 

prepared and taken out by individuals or by 18 

carryout.  Almost no one ever ate inside the 19 

location. 20 

  The second part of that was the 21 

actual usage of the building itself.  I was 22 
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told by the owner as well as observing that 1 

three floors of that building to include the 2 

backyard were all a part of this business and 3 

were being utilized for this business when the 4 

Certificate of Occupancy that was issued 5 

clearly stated first floor only and for seven 6 

individuals.  I'm sorry, seven seating. 7 

  MEMBER MOLDENHAUER:  Was this the 8 

first time that you had ever observed the 9 

restaurant and made this distinction between a 10 

restaurant and maybe not a restaurant and then 11 

it's operation not being classified as a 12 

restaurant? 13 

  INVESTIGATOR HILL:  No, it is not. 14 

 As a matter of fact, you may be familiar with 15 

the most notable case that I participated in 16 

is Cluck-U.  The situation where Cluck-U was 17 

not utilizing plates, silverware, things of 18 

that sort, the way they prepared their food, 19 

the whole -- 20 

  MEMBER MOLDENHAUER:  Can I just 21 

jump in?  I'm sorry.  Because I want to -- was 22 
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this after the -- 1 

  INVESTIGATOR HILL:  This was prior. 2 

 This was prior. 3 

  MEMBER MOLDENHAUER:  Prior to the 4 

zoning change? 5 

  INVESTIGATOR HILL:  Yes. 6 

  MEMBER MOLDENHAUER:  Not 7 

afterwards? 8 

  INVESTIGATOR HILL:  Excuse me, this 9 

is prior to this investigation. 10 

  MEMBER MOLDENHAUER:  But was that 11 

under the new regs? 12 

  INVESTIGATOR HILL:  No, that was 13 

under the old regs. 14 

  MEMBER MOLDENHAUER:  Okay.   15 

  INVESTIGATOR HILL:  I'm sorry. 16 

  MEMBER MOLDENHAUER:  Old regs.  17 

Okay.  So had you done any evaluations of a 18 

restaurant versus a fast food restaurant under 19 

the new regs? 20 

  INVESTIGATOR HILL:  This was the 21 

first one under the new regs. 22 
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  MEMBER MOLDENHAUER:  Have you done 1 

any since? 2 

  INVESTIGATOR HILL:  No. 3 

  MEMBER MOLDENHAUER:  Okay.  Just 4 

additional clarification.  In your first visit 5 

you only had soda, you and your, I guess, 6 

friend. 7 

  INVESTIGATOR HILL:  Companion. 8 

  MEMBER MOLDENHAUER:  Companion, 9 

sorry. 10 

  INVESTIGATOR HILL:  Yes. 11 

  MEMBER MOLDENHAUER:  I was trying 12 

to think of the word you used, companion.  13 

Only had drinks? 14 

  INVESTIGATOR HILL:  Correct. 15 

  MEMBER MOLDENHAUER:  And then on 16 

the second one, Meredith, I like his last 17 

name, only had a desert type of -- 18 

  INVESTIGATOR HILL:  Exactly. 19 

  MEMBER MOLDENHAUER:  Okay.  And 20 

then -- but you didn't eat anything? 21 

  INVESTIGATOR HILL:  No, no. 22 
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  MEMBER MOLDENHAUER:  And then on 1 

the third visit, you also only had drinks? 2 

  INVESTIGATOR HILL:  Correct. 3 

  MEMBER MOLDENHAUER:  Okay.  And 4 

then on the last visit, you didn't order 5 

anything? 6 

  INVESTIGATOR HILL:  Correct. 7 

  MEMBER MOLDENHAUER:  Okay.  Okay.  8 

Thank you. 9 

  MS. MADDOX-LEVINE:  Based on the 10 

Board's questions, may I ask two follow-up 11 

questions for clarity? 12 

  CHAIRMAN LOUD:  Sure. 13 

  MS. MADDOX-LEVINE:  Okay.  14 

Investigator Hill, your purpose in going to 15 

this location the four times that you did was 16 

that of -- what was the nature of your trip 17 

there?  Was it -- 18 

  INVESTIGATOR HILL:  Well, the 19 

nature of the trip was the Department of 20 

Consumer and Regulatory Affairs received 21 

complaints that this location was not 22 
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operating as a restaurant, that there were 1 

possible zoning violations, noise violations, 2 

trash, there was a whole laundry list of 3 

things. 4 

  But my particular function during 5 

my investigation was to ascertain were there 6 

any business compliance or zoning issues that 7 

were not in compliance, at that time. 8 

  MS. MADDOX-LEVINE:  Okay.  Maybe I 9 

should have asked the more succinct question. 10 

 So your purpose in going there was to conduct 11 

an investigation.  Is that correct? 12 

  INVESTIGATOR HILL:  Correct. 13 

  MS. MADDOX-LEVINE:  Okay.  So based 14 

on your investigation then did you make a 15 

recommendation or did you make a determination 16 

on what type of action should follow? 17 

  INVESTIGATOR HILL:  I made a 18 

recommendation to the Zoning Administrator. 19 

  MS. MADDOX-LEVINE:  Okay.  And you 20 

-- Ms. Moldenhauer asked you about, I guess, 21 

items that you ordered during your series of 22 
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visits.  Did you also observe others order 1 

things beyond sodas and desserts? 2 

  INVESTIGATOR HILL:  Yes.  There 3 

were people who were ordering pizza, mainly 4 

pizza, what they were ordering.  No one really 5 

ordered desserts.  So they were ordering 6 

things to consume, but they were all in boxes 7 

and things of that sort. 8 

  MS. MADDOX-LEVINE:  Okay.  So of 9 

those -- 10 

  INVESTIGATOR HILL:  And a lot of-- 11 

  MS. MADDOX-LEVINE:  I'm sorry. 12 

  INVESTIGATOR HILL:  -- times they 13 

were already pre-boxed in a box for the people 14 

to pick-up when they got there. 15 

  MS. MADDOX-LEVINE:  Okay.  And of 16 

those items that were more than sodas or 17 

desserts, did you observe anyone eating those 18 

items on nondisposable dishware or plates or 19 

with silverware? 20 

  INVESTIGATOR HILL:  No. 21 

  MS. MADDOX-LEVINE:  In the 22 
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establishment. 1 

  INVESTIGATOR HILL:  No.  The only 2 

two people I saw eating inside the 3 

establishment were eating literally out of the 4 

boxes with the paper and they had plastic 5 

knives and forks. 6 

  MS. MADDOX-LEVINE:  Thank you.  No 7 

further questions. 8 

  COMMISSIONER TURNBULL:  Mr. Hill, 9 

getting back to your report.  When you wrote 10 

your report, maybe I have the term wrong, you 11 

said they were working out of the C of O? 12 

  INVESTIGATOR HILL:  Operating 13 

outside the scope of the Certificate of 14 

Occupancy. 15 

  COMMISSIONER TURNBULL:  And 16 

basically, that's the end of your assessment 17 

or do you recommend -- 18 

  INVESTIGATOR HILL:  No, I only make 19 

-- as an investigator, I'm a fact-finder. 20 

  COMMISSIONER TURNBULL:  So you just 21 

-- 22 
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  INVESTIGATOR HILL:  I just went to 1 

find the facts.  And the facts that I noted 2 

were according to what is listed on the 3 

Certificate of Occupancy, I did not see 4 

actions that were in sync with those -- with 5 

that authorized use. 6 

  I then presented a report to the 7 

Zoning Administrator, so that he could make a 8 

determination and take an action. 9 

  COMMISSIONER TURNBULL:  Okay.  So 10 

first you said you went to Mr. Carter and then 11 

it goes to Mr. Le Grant? 12 

  INVESTIGATOR HILL:  That is 13 

correct. 14 

  COMMISSIONER TURNBULL:  Okay.  And 15 

so then Mr. Le Grant would be the 16 

determination of the action that would be 17 

needed? 18 

  INVESTIGATOR HILL:  That is 19 

correct, sir.  That is correct. 20 

  COMMISSIONER TURNBULL:  Okay.  21 

Thank you. 22 
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  CHAIRMAN LOUD:  Are there any 1 

additional Board questions?  At least for 2 

right now, it sounds like there may not be any 3 

and we can always come back. 4 

  Why don't we turn to the appellant 5 

and give you an opportunity to cross-examine 6 

the witness? 7 

  MR. BROWN:  Thank you.  8 

Investigator Hill, and I'll be brief, in the 9 

course of your four visits, taking your 10 

testimony, you were only there a total of 11 

about five hours, approximately? 12 

  INVESTIGATOR HILL:  Outside half an 13 

hour, inside an hour, outside another hour, 14 

one hour, well, the 6:15 was very short, that 15 

was probably 15 minutes to half an hour tops. 16 

 Total probably eight hours.  And the purpose 17 

of -- that is why I staggered the times and 18 

the dates that I went there to get a global 19 

scope of what was going on with the business. 20 

  It would not have been fair for me 21 

to come in there every day at 12:00 noon 22 
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during the week or to come in there in the 1 

evening at one specific time.  That's why I 2 

had a weekend day, I had times during the 3 

weekday, before lunch, after lunch, dinner, 4 

the early morning hours for the trash 5 

assessment.  That's why I varied the times, 6 

because I'm only allowed so much time to do a 7 

report when I have an investigation. 8 

  MR. BROWN:  But accepting your 9 

eight hour total, you missed the other 102 10 

hours a week that this establishment was open. 11 

 Is that correct?  You were not there 102 of 12 

the hours that it was open during the week.  13 

So you didn't get a full picture of its 14 

operations, correct? 15 

  INVESTIGATOR HILL:  That is 16 

correct. 17 

  MR. BROWN:  Did you -- in your 18 

visits, one, there seems to be a lack of 19 

clarity about whether -- 20 

  INVESTIGATOR HILL:  Oh, excuse me, 21 

sir.  Let me clarify.  I was not there 108 22 
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hours of the operation.  I do believe I got a 1 

full scope of the operation.  I just was not 2 

present.  You are correct.  I was not present 3 

for 108 hours. 4 

  MR. BROWN:  And there is a great 5 

deal of confusion, you say in your first 6 

visit, it's Friday or Saturday night. 7 

  INVESTIGATOR HILL:  No, it was a 8 

Saturday night, sir. 9 

  MR. BROWN:  Do you remember the 10 

date? 11 

  INVESTIGATOR HILL:  Not 12 

specifically.  I believe it was August 20th. 13 

  MR. BROWN:  Did you -- when you 14 

went out, am I correct, you took no 15 

photographs? 16 

  INVESTIGATOR HILL:  No, that is not 17 

correct, sir.  Actually, I took a lot of 18 

photographs, but due to a computer problem 19 

that I'm having at work, I have been unable to 20 

recover those photographs from my computer. 21 

  MR. BROWN:  So they don't exist?  22 
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For practical purposes of this hearing, they 1 

don't exist? 2 

  INVESTIGATOR HILL:  For this 3 

hearing, yes. 4 

  MR. BROWN:  You are not -- 5 

  INVESTIGATOR HILL:  But if you 6 

would like to come to my office, I could show 7 

you. 8 

  MR. BROWN:  You've been to my 9 

office plenty of times. 10 

  INVESTIGATOR HILL:  Yes, I have. 11 

  MR. BROWN:  Maybe I should visit. 12 

  INVESTIGATOR HILL:  That's why I've 13 

given you the -- 14 

  MR. BROWN:  You are not able to 15 

produce those to the Board? 16 

  INVESTIGATOR HILL:  No, I cannot.  17 

I cannot. 18 

  MR. BROWN:  All right.  Did you 19 

prepare contemporaneous with each visit, at 20 

the same time of each visit, did you prepare a 21 

report? 22 
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  INVESTIGATOR HILL:  No, I did not. 1 

 I produced one report that was a culmination. 2 

 I took notes and prepared one report for this 3 

investigation, sir. 4 

  MR. BROWN:  Are you able to produce 5 

a copy of that report to the Board? 6 

  INVESTIGATOR HILL:  Now, I have to 7 

-- one moment, please.  I'm sorry, sir, that 8 

part is privileged information, that's the 9 

report. 10 

  MR. BROWN:  And you said a fourth 11 

visit and you said you didn't have a date, but 12 

that visit occurred after the August time 13 

frame.  Is that correct?  At least that was 14 

the sense I got. 15 

  INVESTIGATOR HILL:  The -- 16 

  MR. BROWN:  The fourth visit when 17 

you identified yourself to the establishment. 18 

  INVESTIGATOR HILL:  I believe that 19 

was the beginning of September, yes, the very 20 

first week of September. 21 

  MR. BROWN:  So that visit was not 22 
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referenced in Mr. Le Grant's letter? 1 

  INVESTIGATOR HILL:  No, no.  That 2 

one was -- well, I don't know.  I hadn't seen 3 

Mr. Le Grant's letter.  I cannot speak on 4 

that. 5 

  MR. BROWN:  Okay.  You did not, 6 

when you went to and identified yourself as an 7 

investigator, request any empirical 8 

information, any counts of the sales breaking 9 

down eat-in, carryout or delivery?  You didn't 10 

request any documentation to that effect, did 11 

you? 12 

  INVESTIGATOR HILL:  No, sir, I did 13 

not. 14 

  MR. BROWN:  Did you request any 15 

documentation from the person you spoke to? 16 

  INVESTIGATOR HILL:  Yes, I did.  I 17 

requested to see their -- all the business 18 

licenses and Certificate of Occupancy to 19 

operate in the District of Columbia. 20 

  MR. BROWN:  But nothing having to 21 

do with their actual operations breaking down 22 
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the type of transactions that were occurring, 1 

correct? 2 

  INVESTIGATOR HILL:  No, sir. 3 

  MR. BROWN:  But you still managed 4 

to -- how did you conclude, based on your 5 

limited investigation, that he was primarily 6 

operating as a carryout? 7 

  INVESTIGATOR HILL:  From the number 8 

of people that I saw.  When 10 people walk -- 9 

when 10 people visit an establishment, if 10 

eight of those people are purchasing things 11 

and walking out and two people are having 12 

their things delivered to them, that doesn't 13 

leave very much room, sir. 14 

  MR. BROWN:  And when you came back, 15 

you know, it was in September. 16 

  INVESTIGATOR HILL:  I -- 17 

  MR. BROWN:  Did you -- 18 

  INVESTIGATOR HILL:  -- would -- if 19 

I can check with my notes, if you would let me 20 

check with my notes, I can tell you the exact 21 

date?  Would you like for me to check my 22 
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notes? 1 

  MR. BROWN:  It would be a lot 2 

easier if you submitted your report to the 3 

Board.  I think that is -- 4 

  INVESTIGATOR HILL:  That's an 5 

internal document for the District of 6 

Columbia. 7 

  MR. BROWN:  Can I -- the last visit 8 

you made, I'm pointing to my client, Mr. 9 

Kocak, did you speak to him at that time? 10 

  INVESTIGATOR HILL:  Yes, I did. 11 

  MR. BROWN:  You're sure? 12 

  INVESTIGATOR HILL:  Yes.  Mr. Kocak 13 

actually came from another location that he 14 

was at.  He wasn't present in the building at 15 

that time.  Mr. Kocak actually came.  They had 16 

to call him on the telephone. 17 

  UNIDENTIFIED SPEAKER:  He bring the 18 

letters. 19 

  MR. BROWN:  Wait.  Because was that 20 

the time when you delivered -- you delivered 21 

the Notice to Revoke, the original one? 22 
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  INVESTIGATOR HILL:  The original 1 

letter to -- for the Notice to Revoke, that 2 

was later.  That came, I think, a couple of 3 

months later. 4 

  MR. BROWN:  That was in October? 5 

  INVESTIGATOR HILL:  It could be.  6 

I'm not sure.  Sir, I deal with a lot of cases 7 

and a simple delivery that is not a fact-8 

finding, that's just a delivery and I 9 

documented on that paper the date that I 10 

received and to whom I give the document to. 11 

  MR. BROWN:  Okay.  And, Inspector 12 

Hill, one last question.  I know that prior to 13 

August of this year all the trained zoning 14 

inspectors were -- there was a reduction in 15 

force.  Have you had training in the Zoning 16 

Regulations as part of your inspection duties? 17 

  INVESTIGATOR HILL:  As a matter of 18 

fact, I did.  In fact, when Mr. Crews was the 19 

Zoning Administrator, I received training and 20 

I was actually offered a position as the 21 

Supervisory Zoning Inspector for DCRA.  But 22 
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with the change of the regimes after Dr. 1 

Canavan took over DCRA, it was then deemed 2 

that they did not need to have a supervisory 3 

investigator over the zoning inspectors. 4 

  And therefore, I went back to the 5 

investigative section. 6 

  MR. BROWN:  All right.  Thank you. 7 

  INVESTIGATOR HILL:  Yes. 8 

  MR. BROWN:  That's all I have. 9 

  CHAIRMAN LOUD:  Thank you.  Mr. 10 

Sullivan? 11 

  MR. SULLIVAN:  No questions. 12 

  CHAIRMAN LOUD:  Okay.  Let me ask a 13 

couple of quick follow-up questions.  I just 14 

want to get a better appreciation for what you 15 

do.  And this will not take long. 16 

  But in terms of your role as an 17 

investigator and in response to Board Member 18 

Moldenhauer, you testified that you have done 19 

a number of these investigations. 20 

  Are you guided by a set of 21 

protocols or standard operating procedure 22 
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about conducting investigations and the 1 

metrics that you use to determine that an 2 

investigation has been conducted properly and 3 

so on? 4 

  INVESTIGATOR HILL:  Yes, sir, Mr. 5 

Chairman.  Quite honestly, not only -- well, 6 

first and foremost, we're trained on the 7 

different regulations and what the regulations 8 

state, the definitions and the D.C. Official 9 

Code. 10 

  Then we also have to follow the 11 

same -- well, we have to follow the 12 

evidentiary procedures for handling evidence, 13 

things of that sort.  And everything is 14 

oversighted by the supervisory investigator 15 

who determines with the compliance officer if 16 

we are doing anything illegal or if we are 17 

doing things the right way. 18 

  CHAIRMAN LOUD:  But for example, if 19 

a different investigator conducted this same 20 

investigation, you made the determination that 21 

four site visits was the appropriate metric 22 
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for it. 1 

  INVESTIGATOR HILL:  Yes. 2 

  CHAIRMAN LOUD:  Could a different 3 

investigator decide that he or she wanted to 4 

do eight site visits in order to get that same 5 

nugget of information?  I mean, are there some 6 

standards across the board for how you 7 

determine that you have gotten enough 8 

information from an investigation? 9 

  INVESTIGATOR HILL:  Mr. Chairman, 10 

that -- the short answer to that is no.  And 11 

the reason for the ones that I had was because 12 

of the time frame in which I was given to 13 

conduct this investigation.  That's why I went 14 

and -- as I stated many times, that's why I 15 

varied the times so much.  When I presented my 16 

investigative plan to the supervisory 17 

investigator. 18 

  I stated for the little bit of time 19 

that you all had given me to conclude what is 20 

going on in this location, I think it's only 21 

fair that we look at the evening hours, early 22 
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morning, before and after lunch hour, peak 1 

time hours to see what is going on there. 2 

  Then after I think I know what is 3 

going on, to give them an actual opportunity 4 

to give me a walk-through inspection with one 5 

of the corporate owners to make -- to ensure 6 

that what I was seeing or what I understood to 7 

be correct was correct and then make my 8 

report. 9 

  CHAIRMAN LOUD:  Looking back in 10 

retrospect, do you think that you were fair in 11 

the investigation? 12 

  INVESTIGATOR HILL:  I think I was 13 

more than fair, because during the time that I 14 

was there, this was during the time when 15 

Georgetown University was out.  So when 16 

Georgetown University is out, a great deal of 17 

their clientele is no longer in the area. 18 

  So what I was looking at was what 19 

is going on and how they are operating in the 20 

community and things of that sort. 21 

  If they are making deliveries to 22 
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Georgetown, then it is only going to be 1 

magnified even more so as far as the carryout 2 

and delivery to the location. 3 

  CHAIRMAN LOUD:  And you testified 4 

that in order to be fair to the appellant -- 5 

  INVESTIGATOR HILL:  Right. 6 

  CHAIRMAN LOUD:  -- that you 7 

staggered the hours of the investigation.  8 

That suggests to me that you perhaps maybe 9 

thought that you were not going to be fair 10 

without having to do that.  Is there a period 11 

of time that you would have wished you would 12 

have been given to conduct the investigation? 13 

  INVESTIGATOR HILL:  Mr. Chairman, I 14 

was given roughly about a week, week and a 15 

half.  In all honesty, from talking to the 16 

employees while I was there, from what I 17 

observed, it was more than enough time, 18 

especially with the final inspection of the 19 

location, to have the ownership explain to me 20 

that, yes, these are our containers, to see 21 

that the basement floor and the second floor 22 
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were being operated when the Certificate of 1 

Occupancy clearly stated first floor only. 2 

  It was -- they were given more than 3 

enough to be fair to see what was going on. 4 

  CHAIRMAN LOUD:  All right.  That's 5 

a fair enough response.  How long ideally 6 

would you have liked to have gotten?  I mean, 7 

why do you characterize the period of time as 8 

being -- I get the sense that you characterize 9 

it as being a little bit less than given in 10 

your other cases or less than what would 11 

normally be fair.  I don't know if I'm reading 12 

too much into that, but how -- 13 

  INVESTIGATOR HILL:  It's the 14 

difference between -- 15 

  CHAIRMAN LOUD:  -- long? 16 

  INVESTIGATOR HILL:  -- fair and 17 

normal. 18 

  CHAIRMAN LOUD:  Okay.   19 

  INVESTIGATOR HILL:  I'll give an 20 

example.  With the Cluck-U situation I had, 21 

that was a little different, because it wasn't 22 
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so obvious as to what -- about the operation 1 

of what was going on with Cluck-U. 2 

  That actually took about two and a 3 

half weeks going to Cluck-U, the different 4 

shifts, the hours that they were open, the 5 

location, the management, so it took more 6 

time. 7 

  The operation was a little more 8 

savvy, a little more well maintained.  I had 9 

to learn some things about food preparation 10 

from the Department of Health, because they 11 

precooked a certain amount of food and things 12 

of that sort.  So to get enough to understand 13 

what was going on, I needed more time for 14 

that. 15 

  If this situation was shaky or 16 

leaning to the point where I could say wait a 17 

minute, I think this is not a true thing, let 18 

me give it another week or so, I possibly 19 

could have gotten an extension.  But the 20 

obvious violations of using floors that were 21 

not authorized and the other things I 22 
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mentioned were just too overwhelming to even 1 

think why give it more time. 2 

  CHAIRMAN LOUD:  Okay.  And are you 3 

normally given, it sounds reasonable that you 4 

would be, a turnaround time to complete an 5 

investigation -- 6 

  INVESTIGATOR HILL:  Yes, I am. 7 

  CHAIRMAN LOUD:  -- when you get an 8 

assignment? 9 

  INVESTIGATOR HILL:  Yes. 10 

  CHAIRMAN LOUD:  All right.  Thank 11 

you. I don't have any additional questions. 12 

  MR. BROWN:  I have one. 13 

  CHAIRMAN LOUD:  Yes. 14 

  MR. BROWN:  Inspector, Investigator 15 

Hill, as to -- putting aside the operations 16 

for a second, but just the use of the 17 

building, you are now -- you are aware that 18 

there is a new C of O authorizing the first 19 

and second floor to be used for the use? 20 

  INVESTIGATOR HILL:  Yes, I'm aware 21 

that a second C of O was issued and that still 22 
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didn't cover the basement or the backyard. 1 

  MR. BROWN:  Okay. 2 

 (Whereupon, at 5:00 p.m. the Public 3 

Hearing continued into the evening session.) 4 
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 E-V-E-N-I-N-G S-E-S-S-I-O-N 1 

 5:00 p.m. 2 

  MR. BROWN:  But certainly as it 3 

relates to the second floor, which you have 4 

indicated you made the determination that it 5 

was being used without authority, that as to 6 

the second floor that C of O had remedied as 7 

to the second floor your concern for that? 8 

  As to the second floor only.  A C 9 

of O in place that authorized current -- 10 

  INVESTIGATOR HILL:  What I would 11 

simply say is this, if I were to do an 12 

inspection today and the second floor was in 13 

use with that C of O, if it is still in -- if 14 

it is still valid, yes, it would be -- that 15 

would not be a part of the problem.  That 16 

would not lean towards the decision to 17 

recommend it being revoked just for the second 18 

floor. 19 

  But if the basement is still being 20 

utilized and the backyard is still being 21 

utilized, then that would lean more towards 22 
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the recommendation of operating outside the 1 

scope of the Certificate of Occupancy. 2 

  MR. BROWN:  And as part of your 3 

investigation before you went out to the site, 4 

you reviewed DCRA records.  Did you go back 5 

and look at the building permit, approved 6 

building permit and the building permit plans 7 

as part of your paperwork investigation? 8 

  INVESTIGATOR HILL:  No, I did not, 9 

because I was interested in the operation, not 10 

in the building permits. 11 

  MR. BROWN:  Okay.  Thank you. 12 

  MEMBER MOLDENHAUER:  I'm just 13 

trying to understand the process.  In going to 14 

Cluck-U, you used that as an example for one 15 

of my questions and from one of Chairman 16 

Loud's questions, when you went there, you 17 

said you had to learn a little bit more about 18 

food prep.  Did you order, I guess, 19 

substantive elements of food when you went and 20 

observed that Cluck-U for the two weeks? 21 

  INVESTIGATOR HILL:  Yes, because my 22 
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criteria were different for -- let me explain. 1 

 The complaint for Philly Pizza was operating 2 

outside or -- well, operating outside the 3 

scope of -- possibly operating outside the 4 

scope of the Certificate of Occupancy and 5 

operating as a carryout in an area that is not 6 

zoned as a carryout.  So I was focused more on 7 

that. 8 

  With Cluck-U, it was more geared 9 

towards that Cluck-U is not operating as a 10 

bona fide restaurant.  So for a bona fide 11 

restaurant, once again to be fair, I had to 12 

find out all of the nuances of a restaurant.  13 

The food preparation, because there was a 14 

question about them precooking the food for -- 15 

in a certain manner and then refrying the 16 

chicken to order as it was coming along.  So I 17 

had to learn about that and then get my 18 

investigation. 19 

  MEMBER MOLDENHAUER:  So then you're 20 

saying that your review and analysis was more 21 

on whether the facility was a carryout and not 22 
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an analysis as to whether or not the facility 1 

was a fast food versus restaurant? 2 

  INVESTIGATOR HILL:  No.  Well, were 3 

they operating as a restaurant. 4 

  MEMBER MOLDENHAUER:  I'm saying 5 

this facility. 6 

  INVESTIGATOR HILL:  As a carryout. 7 

 Yes, this particular facility.  Were they 8 

operating as a restaurant or more as a 9 

carryout facility. 10 

  MEMBER MOLDENHAUER:  So again, and 11 

I guess I hear you saying, you did not look 12 

at, when you were doing your investigation, 13 

whether or not this was operating as a fast 14 

food restaurant? 15 

  INVESTIGATOR HILL:  Not 16 

particularly.  Just were they -- not as a fast 17 

food restaurant, but more so were they 18 

operating -- well, let me make it real short 19 

and quick.  Were they operating under the 20 

business license and Certificate of Occupancy 21 

that was issued to them?  Were they operating 22 
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as a restaurant or something else? 1 

  MEMBER MOLDENHAUER:  Okay.  And 2 

then I guess now I understand.  Obviously, if 3 

you are not looking at whether it was -- if 4 

you were just looking at whether it was 5 

carryout or not carryout, I guess one of my 6 

questions would have been, you know, in 7 

regards to ordering food, you didn't really 8 

order food that would have required a lot of 9 

plates or utensils or things to that effect. 10 

  You know, you said that you didn't 11 

really observe anybody eating in the 12 

establishment on your first visit. 13 

  INVESTIGATOR HILL:  Correct. 14 

  MEMBER MOLDENHAUER:  And then on 15 

your second visit you were upstairs and there 16 

was just one other patron?  That was your 17 

third visit? 18 

  INVESTIGATOR HILL:  Yes. 19 

  MEMBER MOLDENHAUER:  That there was 20 

only one other patron.  And the second visit, 21 

there was no other patrons that you got to 22 
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see.  So I guess, you know, in that regard, 1 

you only really were able to observe one other 2 

patron who was -- and they were eating out of 3 

a box? 4 

  INVESTIGATOR HILL:  Correct.  And 5 

that is also why I, as I stated, after going 6 

to varying times to be fair to the 7 

establishment, when walking through with a 8 

member of the ownership, that's why I asked 9 

the direct question. 10 

  MEMBER MOLDENHAUER:  Okay.   11 

  INVESTIGATOR HILL:  Where are your 12 

plates and utensils?  What are you serving out 13 

of?  I'm giving them an opportunity, at that 14 

time, to say oh, that is over here or this is 15 

here, this is there.  And when I'm not given 16 

anything contrary to the paper plates and 17 

boxes that I have already seen -- because, at 18 

this point, I'm not going on an assumption, 19 

I'm going off of a small tidbit of what I have 20 

seen, so now this was the opportunity for that 21 

owner to tell me or present their part of the 22 
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story. 1 

  And they didn't introduce anything 2 

contrary to what I had already said. 3 

  MEMBER MOLDENHAUER:  Okay.  But you 4 

didn't ask them where are your nondisposable 5 

plates? 6 

  INVESTIGATOR HILL:  Well, they 7 

didn't have any nondisposable plates.  They 8 

were using boxes. 9 

  MEMBER MOLDENHAUER:  Okay.   10 

  INVESTIGATOR HILL:  Boxes with 11 

paper.  That's what I was told. 12 

  MEMBER MOLDENHAUER:  That's what 13 

you were told. 14 

  INVESTIGATOR HILL:  That's what I 15 

saw. 16 

  MEMBER MOLDENHAUER:  Okay.  I think 17 

I just had one other question.  Let me just 18 

look at my notes.  I think that's it.  Thank 19 

you. 20 

  INVESTIGATOR HILL:  Okay.   21 

  CHAIRMAN LOUD:  I believe I'll try 22 
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one last time to see if Board Members have any 1 

additional questions for Investigator Hill and 2 

then we can turn to your next witness, if they 3 

do not.  It doesn't appear as if there are any 4 

questions. 5 

  And we gave you the opportunity, 6 

yes.  Thank you, Investigator Hill. 7 

  MS. MADDOX-LEVINE:  All right.  8 

Shall I continue now? 9 

  CHAIRMAN LOUD:  Had you started 10 

with -- 11 

  MS. MADDOX-LEVINE:  Yes. 12 

  CHAIRMAN LOUD:  -- the witness?  13 

Okay.   14 

  MS. MADDOX-LEVINE:  Yes.  Thank 15 

you.  At this time, I would like to call 16 

Matthew Le Grant. 17 

  Mr. Le Grant, please, introduce 18 

yourself and spell your name for the record. 19 

  ZONING ADMIN. Le GRANT:  Yes.  I'm 20 

Matthew Le Grant.  I'm the Zoning 21 

Administrator.  My name is spelled capital L-e 22 
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G-R-A-N-T. 1 

  MS. MADDOX-LEVINE:  And where are 2 

you employed, sir? 3 

  ZONING ADMIN. Le GRANT:  The 4 

Department of Consumer and Regulatory Affairs 5 

for the District of Columbia. 6 

  MS. MADDOX-LEVINE:  And your title, 7 

I'm sorry? 8 

  ZONING ADMIN. Le GRANT:  Zoning 9 

Administrator. 10 

  MS. MADDOX-LEVINE:  And you have 11 

been a Zoning Administrator for how long? 12 

  ZONING ADMIN. Le GRANT:  13 

Approximately, three years. 14 

  MS. MADDOX-LEVINE:  Okay.  And what 15 

experience and training do you have in zoning? 16 

  ZONING ADMIN. Le GRANT:  I have two 17 

degrees in city and regional planning and a 18 

career with, approximately, 22 years in 19 

planning and zoning matters. 20 

  MS. MADDOX-LEVINE:  Okay.  And can 21 

you describe your responsibilities as the 22 
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Zoning Administrator? 1 

  ZONING ADMIN. Le GRANT:  Yes.  I'm 2 

responsible for administering, interpreting 3 

and enforcing the Zoning Regulations for the 4 

District of Columbia, that's Title 11 of the 5 

DCMR. 6 

  MS. MADDOX-LEVINE:  Okay.  And as 7 

you administer, interpret and enforce the 8 

Zoning Regs, does your office issue any 9 

documents to specify how property within the 10 

District can be used? 11 

  ZONING ADMIN. Le GRANT:  Yes, yes, 12 

we do. 13 

  MS. MADDOX-LEVINE:  And what type 14 

of document is that? 15 

  ZONING ADMIN. Le GRANT:  Those are 16 

called Certificates of Occupancy. 17 

  MS. MADDOX-LEVINE:  And what 18 

information does the Certificate of Occupancy 19 

specify? 20 

  ZONING ADMIN. Le GRANT:  The 21 

Certificate of Occupancy is a document that 22 
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documents the compliance with both the Zoning 1 

Regulations and the Building Code for the 2 

District, including the specified use of the 3 

property, the locations of that property, such 4 

as specified floors of a building, and an 5 

occupant load, such as the number of people 6 

that can safely occupy the building. 7 

  MS. MADDOX-LEVINE:  I'm drawing 8 

your attention to 1211 Potomac Street, N.W.  9 

Are you familiar with this address? 10 

  ZONING ADMIN. Le GRANT:  Yes, I am. 11 

  MS. MADDOX-LEVINE:  And what is 12 

located there, please? 13 

  ZONING ADMIN. Le GRANT:  That right 14 

now is the Philly Pizza business. 15 

  MS. MADDOX-LEVINE:  Okay.  And that 16 

business, to your knowledge, has a Certificate 17 

of Occupancy? 18 

  ZONING ADMIN. Le GRANT:  They do. 19 

  MS. MADDOX-LEVINE:  And can that 20 

business be or can that location be used 21 

without a Certificate of Occupancy? 22 
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  ZONING ADMIN. Le GRANT:  No, it 1 

cannot. 2 

  MS. MADDOX-LEVINE:  Okay.  And 3 

without specifying a particular date, roughly 4 

when did this property first come to your 5 

attention? 6 

  ZONING ADMIN. Le GRANT:  It came to 7 

my attention in July of 2009. 8 

  ZONING ADMIN. Le GRANT:  And I'm 9 

sorry, what type of business is Philly Pizza? 10 

  ZONING ADMIN. Le GRANT:  The 11 

Certificate of Occupancy specifies that it is 12 

granted to be a restaurant use. 13 

  MS. MADDOX-LEVINE:  Okay.  And how 14 

is the address zoned? 15 

  ZONING ADMIN. Le GRANT:  That 16 

location is Zoned C-2-A.  The Community/ 17 

Business/Commercial area. 18 

  MS. MADDOX-LEVINE:  And what type 19 

of food service uses are permitted in the C-2-20 

A Zone? 21 

  ZONING ADMIN. Le GRANT:  The 22 
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permitted uses as a matter-of-right are a 1 

restaurant and a prepared food shop of less 2 

than 18 seats. 3 

  MS. MADDOX-LEVINE:  And you stated 4 

that Philly Pizza was approved for a 5 

restaurant use? 6 

  ZONING ADMIN. Le GRANT:  That's 7 

correct. 8 

  MS. MADDOX-LEVINE:  And I'm going 9 

to show you -- it's -- actually, I'm using 10 

appellant's prehearing statement, but it is 11 

Certificate of Occupancy No. CO0800124.  Are 12 

you familiar with that? 13 

  ZONING ADMIN. Le GRANT:  Yes, I am. 14 

  MS. MADDOX-LEVINE:  I'm sorry, 15 

that's Exhibit B in that document.  And what 16 

is this, please? 17 

  ZONING ADMIN. Le GRANT:  Okay.  18 

This is the Certificate of Occupancy.  Again, 19 

the number is C00800124, granted September 11, 20 

2008, for 1211 Potomac Street, N.W.  21 

Permission granted to Philly Pizza & Grill.  22 
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The description of the occupancy states 1 

restaurant, seven seat-prepared food shop.  2 

Floors occupied, first floor. 3 

  MS. MADDOX-LEVINE:  And as the 4 

Zoning Administrator is part of your job 5 

responsibility to receive complaints regarding 6 

properties within the District? 7 

  ZONING ADMIN. Le GRANT:  Yes. 8 

  MS. MADDOX-LEVINE:  Okay.  And did 9 

you receive any complaints about 1211 Potomac 10 

Street, N.W.? 11 

  ZONING ADMIN. Le GRANT:  I did. 12 

  MS. MADDOX-LEVINE:  And when was 13 

that, if you recall? 14 

  ZONING ADMIN. Le GRANT: That was-- 15 

I received an email on July 22, 2009. 16 

  MS. MADDOX-LEVINE:  And what was 17 

the nature of the complaint? 18 

  ZONING ADMIN. Le GRANT:  The 19 

complaint was from the Mayor's Office of 20 

Community Services that asked that -- that 21 

noted that there has been concern expressed to 22 
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that office of this location functioning as a 1 

delivery service and that it was not being 2 

operated as a restaurant. 3 

  MS. MADDOX-LEVINE:  And what did 4 

you do in response to receiving that 5 

complaint? 6 

  ZONING ADMIN. Le GRANT:  What I did 7 

is I contacted the Regulatory Investigations' 8 

Office to ask them to look into the matter and 9 

conduct an investigation. 10 

  MS. MADDOX-LEVINE:  And did you 11 

receive the results of that investigation? 12 

  ZONING ADMIN. Le GRANT:  I did. 13 

  MS. MADDOX-LEVINE:  And based upon 14 

the results, what conclusions did you reach 15 

regarding the zoning compliance of Philly 16 

Pizza? 17 

  ZONING ADMIN. Le GRANT:  Well, the 18 

investigation presented results to me that 19 

included information that the use, rather than 20 

being operated as a restaurant on the first 21 

floor, was, in fact, being operated outside 22 
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the scope of the restaurant definition.  And 1 

they presented information to me that allowed 2 

me to make a determination. 3 

  MS. MADDOX-LEVINE:  And I'm going 4 

to show you again, referencing appellant's 5 

prehearing statement, Exhibit A.  It is the 6 

October 9 Notice to Revoke Certificate of 7 

Occupancy.  Do you recognize that document? 8 

  ZONING ADMIN. Le GRANT:  Yes, I do. 9 

  MS. MADDOX-LEVINE:  Okay.  And 10 

could you state in more detail than I just did 11 

what it is, please? 12 

  ZONING ADMIN. Le GRANT:  Okay.  13 

Once I receive the results of the 14 

investigation, I -- 15 

  MR. BROWN:  Excuse me, can I 16 

interrupt? 17 

  CHAIRMAN LOUD:  Yes, sir, Mr. 18 

Brown? 19 

  MR. BROWN:  Haven't we decided in 20 

the previous hearing that the focus of our 21 

attention would be the latest 2009 Certificate 22 
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of Occupancy?  So we seem to be focusing in on 1 

the 2008, which may not be the most efficient 2 

use of our time, particularly in light of the 3 

fact that the October Notice to Revoke was 4 

issued based on a Certificate of Occupancy 5 

that no longer was operative, because of the 6 

September 11, 2009 C of O. 7 

  I'm not so sure why we need to go 8 

down that path, other than a reminder that 9 

perhaps DCRA's ability to know its own records 10 

aren't particularly good, if I might add. 11 

  CHAIRMAN LOUD:  Well, why don't we 12 

hear from Ms. Maddox-Levine? 13 

  MS. MADDOX-LEVINE:  I move to 14 

strike the last comment.  I move to strike it. 15 

  I can maybe sum this up in a 16 

quicker question.  The basis for asking these 17 

questions is, of course, to lay the foundation 18 

for the facts that the Zoning Administrator 19 

received and upon which he made his decision 20 

not only for this notice, but the other one.  21 

But I can cut to the chase and get together if 22 
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the Board would like. 1 

  CHAIRMAN LOUD:  Speaking just -- 2 

Mr. Turnbull, did you have some thoughts on 3 

this? 4 

  COMMISSIONER TURNBULL:  I have no 5 

objection to the process that we're going 6 

through right now. 7 

  CHAIRMAN LOUD:  Okay.  I understand 8 

Mr. Brown's concern.  On the other hand, I 9 

would encourage, given the amount of ground 10 

that we have to cover, that the most pertinent 11 

facts are the ones that we probably want to 12 

prioritize the most.  13 

  And Board Member Moldenhauer is 14 

reminding everyone that we are on the clock. 15 

  MS. MADDOX-LEVINE:  Thank you.  The 16 

basis -- the facts upon which you issued this 17 

particular Notice to Revoke, these were facts 18 

that came from Investigator Hill's report? 19 

  ZONING ADMIN. Le GRANT:  Yes. 20 

  MS. MADDOX-LEVINE:  Okay.  And were 21 

they also the same set of facts that you used 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 298

to issue, sorry to borrow this exhibit, what 1 

is marked as Exhibit C in the same appellant's 2 

prehearing statement?  Did you make the 3 

determination to issue that notice based on 4 

the same set of facts? 5 

  ZONING ADMIN. Le GRANT:  Well, with 6 

one exception.  In the intervening time, 7 

because DCRA had issued a new Certificate of 8 

Occupancy that did include the second floor, 9 

once it came to my attention, it was necessary 10 

to reissue the notice to be more specific.  11 

And more specific that the aspects of the 12 

building that, indeed, it was not, as the 13 

first notice talked about the first and second 14 

floor, this notice talked about the lack of 15 

the C of O covering the basement area. 16 

  But the primary issue of the use of 17 

the property was unchanged between the two 18 

notices.  And that is -- was the major reason 19 

in both notices, but in the November 2nd notice 20 

I reiterate that I relied upon the same 21 

information of investigation that demonstrated 22 
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to me that there was -- the use was not being 1 

conducted as a restaurant. 2 

  MS. MADDOX-LEVINE:  Okay.  Thank 3 

you.  And again, referring to now Exhibit J in 4 

appellant's prehearing statement, there is a 5 

chart there.  Did you hear at the last -- in 6 

the last proceeding that we had testimony 7 

regarding this document? 8 

  ZONING ADMIN. Le GRANT:  Yes, yes. 9 

 I received this document and reviewed it.  10 

And of course, I recall the previous Board 11 

hearing presentation of this document and the 12 

discussion about it. 13 

  MS. MADDOX-LEVINE:  And you heard 14 

testimony that the activity reflected in these 15 

charts in Exhibit J were typical of its 16 

business at the time of the investigation? 17 

  ZONING ADMIN. Le GRANT:  Yes. 18 

  MS. MADDOX-LEVINE:  And directing 19 

your attention to the first chart in Exhibit 20 

J, do you see where it says dine-in and it 21 

shows 3,166 or 45 percent of all transactions 22 
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are classified as dine-in by the appellant? 1 

  ZONING ADMIN. Le GRANT:  Yes.  The 2 

first line in the -- on the left hand column 3 

is the first entry in the four rows that is 4 

labeled dine-in. 5 

  MS. MADDOX-LEVINE:  Okay.  And for 6 

carryout, you see where it has, approximately, 7 

26 percent of all transactions are carried -- 8 

are classified as carryout by appellant? 9 

  ZONING ADMIN. Le GRANT:  Yes. 10 

  MS. MADDOX-LEVINE:  And where 11 

delivery is noted it says, approximately, 29 12 

percent of all transactions are classified as 13 

delivery by appellant? 14 

  ZONING ADMIN. Le GRANT:  Yes. 15 

  MS. MADDOX-LEVINE:  And that is -- 16 

was that information consistent with the 17 

report that you were given by Investigator 18 

Hill? 19 

  ZONING ADMIN. Le GRANT:  The -- at 20 

the time of Investigator Hill's report, we did 21 

not, of course, have the percentages 22 
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breakdown.  We had the representations in the 1 

investigation report of what was the primary 2 

use of the establishment. 3 

  These figures here seem to 4 

substantiate that same issue of that the dine-5 

in on-premises consumption is less than the 6 

majority of the food being prepared for 7 

consumption at this location. 8 

  MS. MADDOX-LEVINE:  And what is the 9 

impact of food purchased but not consumed on-10 

site on the operation of a restaurant under 11 

the Zoning Regs? 12 

  ZONING ADMIN. Le GRANT:  Well, the 13 

definitions of eating establishments set forth 14 

several options, including restaurant, fast 15 

food establishment, prepared food shop, food 16 

delivery service. 17 

  So the -- in my administration of 18 

the Zoning Regulations, it is recognized that 19 

many restaurants have a carryout component.  20 

So the question becomes how much of that 21 

activity occurs? 22 
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  The key issue and there is what 1 

proportion of that carryout component is and 2 

we have guidance both in terms of the 3 

definition of restaurant that talks about a 4 

carryout component being clearly subordinate. 5 

 We also have guidance on what an accessory 6 

use is. 7 

  So it falls, to me, to look at a 8 

particular operation to make a determination 9 

as to whether a carryout component rises to a 10 

level that changes or goes outside the scope 11 

of a definition.  And of course, in this case, 12 

whether the definition of a restaurant is 13 

being, in fact, operated as such. 14 

  MS. MADDOX-LEVINE:  Okay.  And what 15 

determination did you make based on the 16 

investigation that Investigator Hill did 17 

regarding the carryout and delivery and dine-18 

in uses of Philly Pizza? 19 

  ZONING ADMIN. Le GRANT:  Okay.  I 20 

concluded that the use was being operated as 21 

outside the scope of the definition of a 22 
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restaurant.  It was suggested that it is more 1 

like the fast food establishment.  And on that 2 

basis, I prepared and issued the Notice of the 3 

Revocation of the Certificate of Occupancy. 4 

  MS. MADDOX-LEVINE:  Okay.  And one 5 

last question.  Mr. Le Grant, your authority 6 

to issue Notices to Revoke, how do you gather 7 

that authority from the Code Official? 8 

  ZONING ADMIN. Le GRANT:  As I am 9 

charged with administering the Zoning 10 

Regulations, including enforcement, among my 11 

duties are to look at issued permits and 12 

certificates and take action, including that 13 

of revocation, where a determination is made 14 

that there is a violation.  And that is an 15 

authority that is delegated to me and is 16 

clearly in my practice as Zoning Administrator 17 

a task that I employ on many occasions. 18 

  MS. MADDOX-LEVINE:  And so is it 19 

your testimony that that delegation of 20 

authority is given to you orally by the Code 21 

Official? 22 
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  ZONING ADMIN. Le GRANT:  Yes. 1 

  MS. MADDOX-LEVINE:  No further 2 

questions. 3 

  CHAIRMAN LOUD:  Thank you.  Mr. 4 

Brown? 5 

  MR. BROWN:  I defer first to the 6 

Board. 7 

  CHAIRMAN LOUD:  Okay.  Okay.  We 8 

can do that.  Let's see if Board Members have 9 

any questions.  Yes, there are some questions 10 

from the Board. 11 

  MEMBER MOLDENHAUER:  Good 12 

afternoon, Mr. Le Grant. 13 

  ZONING ADMIN. Le GRANT:  Good 14 

afternoon. 15 

  MEMBER MOLDENHAUER:  I'm just 16 

trying to wrap my head around the different 17 

definitions and I think it's something that a 18 

lot of the Board Members have been struggling 19 

over during the course of this already 20 

multiple day hearing. 21 

  And I guess one of the things that 22 
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you said was that it seemed from the 1 

investigative report that you reviewed that 2 

potentially the facility was operating more 3 

like a fast food establishment. 4 

  ZONING ADMIN. Le GRANT:  Yes. 5 

  MEMBER MOLDENHAUER:  One of the 6 

things that I think, you know, I'm trying to 7 

understand a little bit better, there are the 8 

three different A, B and C categories as to 9 

kind of how to help the ZA, the Board, 10 

individuals using the Zoning Regs to 11 

understand what would potentially qualify a 12 

fast food restaurant. 13 

  In your opinion as the ZA, and in 14 

instituting and reviewing these regs, do you 15 

believe that those three criteria, a drive-16 

through, a food being paid for prior to 17 

consumption and then food being consumed on 18 

nondisposable paperware, or I don't know the 19 

exact definition I don't have it in front of 20 

me, but do you believe that those are factors 21 

that in and of themselves individually can 22 
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absolutely determine whether it is a fast food 1 

restaurant or do you think that they have to 2 

be reviewed along with other factors? 3 

  How would you distinguish those 4 

different elements? 5 

  ZONING ADMIN. Le GRANT:  Well, one 6 

of the key aspects of the definition, and I 7 

may quote from the first portion of that 8 

definition, a fast food establishment is 9 

defined as "A place of business, other than a 10 

prepared food shop, where food is prepared on 11 

the premises and sold to customers for 12 

consumption and at least one of the following 13 

conditions apply."  And then it goes into A, 14 

the drive-through, B and C that have been 15 

discussed already. 16 

  So the test is a one -- does it 17 

fall with any one of these tests?  And so the 18 

way it is structured is does the operation 19 

meet one of those tests? 20 

  And so when I look in terms of 21 

this, the subject case, as well as other cases 22 
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that have come to my attention, I have to look 1 

at those factors.  And if you fail one of the 2 

tests or you meet one of the tests, then it 3 

suggests that you become a fast food 4 

establishment. 5 

  MEMBER MOLDENHAUER:  I mean, I 6 

guess, that means that that section is 7 

exceptionally broad.  And I guess let me pose 8 

another question to you, because I think this 9 

is something that we are all kind of 10 

struggling with in evaluating these revised 11 

regs. 12 

  So if I were to walk into a 13 

luncheon establishment and I was served my 14 

food and I got my food prior -- and I paid for 15 

my food prior to consuming it, are you saying 16 

that then that's absolutely a fast food 17 

establishment, because that's one of the three 18 

criteria? 19 

  ZONING ADMIN. Le GRANT:  What I 20 

have to do is, when I look at a particular 21 

operation, to fit it into one of the 22 
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categories.  And you are right, there are 1 

operations that are hard to classify.  Think 2 

of a cafeteria.  How do you put a cafeteria? 3 

  You know, you are eating before, 4 

but maybe you are serving on nondisposable 5 

materials and such.  So it falls to me 6 

ultimately what is the best fit?  What is the 7 

best fit in terms of permit application that 8 

comes before me or in the case of enforcement 9 

cases that comes to my attention, what 10 

category do you fall in? 11 

  And the issue here, of course, is 12 

do you have a Certificate of Occupancy for a 13 

restaurant?  Do you fall within the restaurant 14 

definition?  And that's my primary conclusion 15 

based on the investigation that did not. 16 

  MEMBER MOLDENHAUER:  And I 17 

appreciate that, because I think that there 18 

are additional factors that you're trying to 19 

fit things into and they don't always meet 20 

one.  They don't absolutely then become a fast 21 

food.  There may be additional factors that 22 
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have to be reviewed. 1 

  The restaurant criteria, I guess, 2 

one of the things I was looking at just right 3 

now is the second sentence.  It says "Any 4 

facility for carryout shall be clearly 5 

subordinate to the primary use providing 6 

prepared foods for consumption on the 7 

premises." 8 

  In your opinion, does that mean -- 9 

is it using the word prepared food as a term 10 

of art there or is it just referring to any 11 

food? 12 

  ZONING ADMIN. Le GRANT:  Well, I 13 

think the use of the word prepared foods there 14 

is, I think, a more general use of the term, 15 

rather than that as the definition of prepared 16 

food or prepared food shop, if that's your 17 

question. 18 

  MEMBER MOLDENHAUER:  That was and 19 

that helped from your perspective -- 20 

  ZONING ADMIN. Le GRANT:  Yes. 21 

  MEMBER MOLDENHAUER:  -- in regards 22 
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to that definition.  Thank you. 1 

  COMMISSIONER TURNBULL:  Thank you, 2 

Mr. Chair.  Mr. Le Grant. 3 

  ZONING ADMIN. Le GRANT:  Mr. 4 

Turnbull. 5 

  COMMISSIONER TURNBULL:  Going back 6 

to Exhibit No. 33, appellant's prehearing 7 

statement, and going to sub-Exhibit J, which 8 

has about almost two months of activity, seven 9 

weeks or whatever, and where they broke out 10 

dine-in, carryout and delivery, we go from a 11 

low of about 36 percent at some point to a 12 

high in the dine-in category of 54.26. 13 

  ZONING ADMIN. Le GRANT:  Yes. 14 

  COMMISSIONER TURNBULL:  That's the 15 

range that I'm looking at.  So carryout/ 16 

delivery are all at 21 or 24, they are in 17 

their 20s.  If the percentage, and I guess 18 

this is what is driving you to your or drove 19 

you to your recommendation, 54 percent at the 20 

high, if this had been 75 percent dine-in, 21 

would you have looked at this differently? 22 
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  Is it the combination of carryout 1 

and delivery that kind of skews these numbers 2 

or how do you -- 3 

  ZONING ADMIN. Le GRANT:  Well, 4 

okay.  The issue is, and it's an issue that I 5 

see, do you take out delivery and do an 6 

analysis?  And then do you include delivery 7 

and do an analysis? 8 

  And either way, there is a problem 9 

here in terms of the definition of restaurant. 10 

 If you just excuse delivery for a moment, you 11 

look at the carryout component only, which 12 

averages, approximately, 26 percent, an 13 

accessory use, in my mind, and there is not a 14 

fixed percentage, of course, in the code, but 15 

the Board in many cases has accepted a 16 

percentage as an indicator of an accessory 17 

use. 18 

  And I believe one of the cases I 19 

brought before the Board, the Harris Teeter 20 

case, that came up.  And that figure was 15 21 

percent.  So 15 percent establishes a baseline 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 312

as determining, in my mind, what an accessory 1 

use is. 2 

  Now, on its face, the carryout 3 

component itself is 26 percent.  It's over 4 

that in terms of being accessory.  If you just 5 

look at the accessory use of a carryout 6 

component, it does not then -- it exceeds the 7 

amount that can be in a restaurant use. 8 

  So if -- and if you add delivery, 9 

then you go up over and then you have a 10 

majority of the use itself.  The majority of 11 

the food being prepared there is not for 12 

consumption on the premises. 13 

  I guess the only other aspect was 14 

if, let's say, delivery was 80 percent, then 15 

we can -- we have a definition of a food 16 

delivery service.  That would say okay, if you 17 

are a food delivery service, right, you need a 18 

special exception from the Board to operate a 19 

food delivery service in this zone. 20 

  COMMISSIONER TURNBULL:  Okay.  Your 21 

comment, you know, if you took out delivery, 22 
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obviously, the percentages change 1 

dramatically. 2 

  ZONING ADMIN. Le GRANT:  Yes. 3 

  COMMISSIONER TURNBULL:  Based upon 4 

100 percent. 5 

  ZONING ADMIN. Le GRANT:  Yes. 6 

  COMMISSIONER TURNBULL:  And 7 

carryout goes up to almost 30 percent looking 8 

at -- 9 

  ZONING ADMIN. Le GRANT:  Right.  10 

Yes, the proportion grows. 11 

  COMMISSIONER TURNBULL:  The 12 

proportion grows.  Okay.  Thank you. 13 

  CHAIRMAN LOUD:  I believe, Mr. 14 

Brown, I don't believe there are any more 15 

Board questions. 16 

  MR. BROWN:  Real quickly, Mr. Le 17 

Grant, first, you issued a Notice to Revoke 18 

based on certain violations.  Isn't it the 19 

duty of the establishment owner then to ensure 20 

that -- or let me put it another way. 21 

  You made certain allegations in the 22 
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Notice to Revoke, correct? 1 

  ZONING ADMIN. Le GRANT:  Yes. 2 

  MR. BROWN:  And if the property 3 

owner subsequently remedied those allegations, 4 

then the basis for the Notice to Revoke would 5 

cease to exist.  You can, to put another way, 6 

bring -- okay.  If there is an allegation of 7 

noncompliance, you can bring yourself into 8 

compliance. 9 

  ZONING ADMIN. Le GRANT:  Well, in 10 

the general sense, if an operator, once 11 

receiving notice, comes in and demonstrates to 12 

me that the issue that is driving the 13 

violation has been cured, that the operation 14 

has been changed, then certainly I would 15 

reassess the status of my enforcement action. 16 

  MR. BROWN:  In making the decision 17 

to the Notice to Revoke based on Investigator 18 

Hill's report -- did you actually see his 19 

report, written report? 20 

  ZONING ADMIN. Le GRANT:  Yes. 21 

  MR. BROWN:  You concluded, am I 22 
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correct, that there was a substantial carryout 1 

function? 2 

  ZONING ADMIN. Le GRANT:  Yes, based 3 

on the report that I was given. 4 

  MR. BROWN:  You never -- did you 5 

ever see any need to receive any empirical 6 

data from the property owner? 7 

  ZONING ADMIN. Le GRANT:  Well, the 8 

investigation gave me a set of facts that I 9 

acted on. 10 

  MR. BROWN:  Would you have had a 11 

more complete set of facts if you had asked 12 

for empirical data from the property owner, my 13 

client? 14 

  ZONING ADMIN. Le GRANT:  I would 15 

say any time you issue a notice, if the 16 

property owner or business owner comes to me 17 

and says hey, I take issue with what you are 18 

saying in the report, here is some other 19 

information.  I'm always open to looking at 20 

that other information. 21 

  MR. BROWN:  Wouldn't it have been a 22 
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better practice to ask for that information 1 

before you reached your decision to revoke the 2 

Certificate of Occupancy? 3 

  ZONING ADMIN. Le GRANT:  Well, in 4 

many cases, in other cases that I have issued 5 

a Notice to Revoke, if the business owner came 6 

to me with information that is -- that 7 

presented to my satisfaction that the use has 8 

changed, the violation is being cured, I could 9 

certainly -- I can stay my action until I 10 

conclude that the violation has been cured and 11 

not ultimately take the revocation step. 12 

  MR. BROWN:  Based on the 13 

information you have now in this case, if this 14 

establishment had absolutely no carryout, it 15 

was strictly dine-in and the delivery 16 

function, would you find that the operational 17 

allegation of a violation would be cured? 18 

  ZONING ADMIN. Le GRANT:  It's a bit 19 

of a hypothetical.  I would want to see that 20 

information specifically before I could come 21 

to a conclusion. 22 
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  MR. BROWN:  But all right.  Would 1 

you issue a C of O that said restaurant and 2 

explicitly said with no carryout permitted? 3 

  ZONING ADMIN. Le GRANT:  Well, if 4 

an applicant represented to me that there was 5 

no carryout function, I guess I could put that 6 

on a C of O.  It's not a typical thing that we 7 

place on the C of O. 8 

  MR. BROWN:  That's all. 9 

  CHAIRMAN LOUD:  Thank you, Mr. 10 

Brown.  Mr. Sullivan? 11 

  MR. SULLIVAN:  No questions. 12 

  CHAIRMAN LOUD:  Okay.  And again, 13 

I'm going to return to Board Members just to 14 

see if there are any additional questions?  15 

There do not appear to be any. 16 

  Do you have any additional 17 

witnesses? 18 

  MS. MADDOX-LEVINE:  No, we do not, 19 

Chairman Loud. 20 

  CHAIRMAN LOUD:  Okay.  We are now 21 

in the stage of the proceeding where we would 22 
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turn to the owner, lessee or operator, if that 1 

were applicable in this case.  It's not. 2 

  And so we turn to the ANC and the 3 

intervenor, both of whom have agreed to work 4 

together with respect to the presentation of 5 

your case.  Is that correct? 6 

  MR. SULLIVAN:  That's correct. 7 

  CHAIRMAN LOUD:  Okay.   8 

  MR. BROWN:  Before we start, can we 9 

just get some idea of what our time plan is? 10 

  CHAIRMAN LOUD:  It is -- 11 

  MR. BROWN:  We're a little before 12 

6:00, I believe. 13 

  CHAIRMAN LOUD:  It's about 5:40.  14 

How many witnesses does the intervenor/ANC 15 

have? 16 

  MR. SULLIVAN:  We have five 17 

witnesses.  I don't expect any of them to 18 

speak more than, it looks like, four or five 19 

minutes tops from the testimony that I have, 20 

so we won't take the full hour. 21 

  CHAIRMAN LOUD:  Okay.  So about 22 
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four or five witnesses, about five minutes per 1 

witness. 2 

  MR. SULLIVAN:  Yes. 3 

  CHAIRMAN LOUD:  Can I have a 4 

proffer? 5 

  MR. SULLIVAN:  And 10 minutes for 6 

closing argument. 7 

  CHAIRMAN LOUD:  Do you mind giving 8 

a proffer to both ourselves as Board Members 9 

and the parties as to what each of the five, 10 

just very briefly, would be testifying to that 11 

is at issue in our case? 12 

  MR. SULLIVAN:  Yes.  They will be 13 

testifying to their observations of the 14 

operations of Philly Pizza. 15 

  CHAIRMAN LOUD:  Okay.  So for 16 

example, where the test says you cannot 17 

consume before you pay, they will testify as 18 

to what they observed that relates to that 19 

part of the test or disposable tableware, 20 

etcetera? 21 

  MR. SULLIVAN:  That and maybe they 22 
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will definitely testify as to just 1 

nondisposable tableware, to the amount of 2 

carryout versus the amount of dine-in that 3 

they observed. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MR. SULLIVAN:  And very 6 

specifically to the things that impact the 7 

definition of restaurant or fast food 8 

establishment. 9 

  CHAIRMAN LOUD:  Okay.  Well, for me 10 

it's hard to predict how long some of these 11 

presentations will take, particularly after 12 

cross.  But it doesn't sound like we would be 13 

here for more than another two hours and 14 

that's a really generous sort of allotment, if 15 

we're talking about four or five additional 16 

witnesses, four or five minutes a piece and 17 

they are sticking to the standard that is at 18 

issue in the case. 19 

  Okay.  I think perhaps this would 20 

be a good time to take a break, maybe a ten  21 

minute break and then come back and we can get 22 
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started with the intervenor/ANC's case.  All 1 

right.  Thank you. 2 

  (Whereupon, at 5:41 p.m. a recess 3 

until 6:09 p.m.) 4 

  CHAIRMAN LOUD:  We were about to, I 5 

believe, open up with the intervenor's case. 6 

So, Mr. Sullivan it's back to you. 7 

  MR. SULLIVAN:  Thank you. 8 

  Good evening, Mr. Chairman and 9 

members of the Board, my name is Martin 10 

Sullivan here on behalf of the Potomac Street 11 

Intervenors. 12 

  I'd like to start by pointing out 13 

that the appellant at this point has failed in 14 

its attempt to meet its burden of proof. 15 

  The appellant has admitted that the 16 

on-premises consumption in August was 17 

somewhere under 45 percent, a number which 18 

means that the appellant does not sell food to 19 

customers primarily for consumption on the 20 

premises, to quote the language in the 21 

regulations, and therefore is not a 22 
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restaurant. 1 

  The appellant has admitted that he 2 

has no dishwasher, that he has trash cans in 3 

public areas and that he has served food on 4 

something other than nondisposable tableware. 5 

  The appellant has admitted that his 6 

carryout traffic is such that he had to hire 7 

security guards to handle it. 8 

  These are the appellant's 9 

admissions.  The testimony you'll hear now 10 

will expand upon those admissions and prove 11 

convincingly that Philly Pizza is not a 12 

restaurant and is, in fact, a fast food 13 

establishment. 14 

  I'd like to move right to our 15 

testimony beginning with Bill Starrels, the 16 

ANC Single Member District representative for 17 

this neighborhood. 18 

  Would you state your name and your 19 

position? 20 

  MR. STARRELS:  Good evening. I'm 21 

Bill Starrels.  And I'm a Commissioner in 22 
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Single Member District 2E05, which includes 1 

the area where Philly Pizza and the 2 

intervenors live. 3 

  MR. SULLIVAN:  How long have you 4 

been the Single Member District rep for 2E05? 5 

  MR. STARRELS:  It's going on ten 6 

years now. 7 

  MR. SULLIVAN:  How and when did you 8 

first hear from neighbors about issues with 9 

Philly Pizza's operations? 10 

  MR. STARRELS:  It started up in '08 11 

and thereabouts in the spring.  And a little 12 

bit earlier and formally when we started 13 

hearing about the move from 34th Street over 14 

to Potomac of operation. 15 

  MR. SULLIVAN:  And had you received 16 

complaints from this block of Potomac Street 17 

before Philly Pizza opened? 18 

  MR. STARRELS:  The single only 19 

complaint I ever got before Philly Pizza moved 20 

onto Potomac Street was a complaint from one 21 

of the merchants who also lives on the street 22 
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about a broken street light at the corner of 1 

Potomac and Prospect, and that was it. 2 

  MR. SULLIVAN:  And what did you do 3 

in response to the complaint? 4 

  MR. STARRELS:  Well, for the street 5 

light, we eventually got that thing fixed. It 6 

wasn't easy, but we got it done.  And 7 

subsequent with -- we've had numerous 8 

complaints since Philly Pizza opened up.  And 9 

we just -- well, we started with MPD.  We've 10 

gotten MPD to put more emphasis on patrols for 11 

the area and at times to, in fact, station 12 

scout cars at -- you know, in front of the 13 

location for, you know, a few hours late at 14 

night kind of thing. 15 

  We've gotten the Mayor's office, 16 

their Ward 2 people to help us out, get 17 

inspections done of the operation.  And just 18 

try to enlist the city agencies. 19 

  MR. SULLIVAN:  And specifically in 20 

response to the complaints about Philly 21 

Pizza's operations what action did you take? 22 
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  CHAIRMAN LOUD:  Let me just remind 1 

both counsel and the witness  that the primary 2 

focus is the restaurant versus fast food 3 

establishment focus.  And there is the 4 

potential for it to quickly merge into some 5 

other areas.  I mean, we had some testimony 6 

earlier I think Investigator Hill about some 7 

public works related issues.  So when you talk 8 

about complaints if you could zero the witness 9 

in on the complaints that are relevant -- 10 

  MR. SULLIVAN:  I could do that. 11 

  CHAIRMAN LOUD:  -- to the inquiry 12 

that we have right now. 13 

  MR. SULLIVAN:  All right.  Okay.  14 

Thank you. 15 

  CHAIRMAN LOUD:  Thank you. 16 

  MR. SULLIVAN:  In regards to the 17 

specific complaints about the operations of 18 

Philly Pizza as a fast food establishment, 19 

what actions did you take? 20 

  MR. STARRELS:  Well, I guess to 21 

some specifics and to the question at hand on, 22 
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on November 21st, 2009 I personally went to 1 

one of the neighbor's houses and observed the 2 

operation and the street from approximately 3 

12:45 in the morning up until -- it was about 4 

3:15 in the morning when I stopped in 5 

operation. The restaurant itself was starting 6 

to wind down around 3:30. 7 

  That morning starting at 12:45 what 8 

I simply did, I took out my note pad and just 9 

started writing down times and numbers during 10 

those time periods.  And what I observed were 11 

initially -- also, I want to explain how I did 12 

things.  Because the first thing that I 13 

observed is he would have some times, let's 14 

say four people go into the establishment and 15 

four people come out with, you know let's say, 16 

a box of pizza.  And there to try to be 17 

conservative with my numbers I decided early 18 

on those four people would be counted as one 19 

person.  In other words, as one takeout 20 

customer, not four because I thought, you 21 

know, I'd like to error on being conservative 22 
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about things. 1 

  Clearly if somebody walked into the 2 

establishment, didn't come back out within a 3 

few minutes or so, I counted them as a 4 

potential eat in customer.  And that's how I 5 

did my numbers. 6 

  I did observations.  You know, I 7 

had to take breaks every once in a while from 8 

12:45 to 1:00.  I did 1:20 to 1:30; 1:32 to 9 

1:37; 1:40 to 1:45; 1:50 to 1:55; 2:00 to 10 

2:06.  Took a break to go over to the 11 

establishment and check it out and talk to the 12 

owner.  Came back after refreshing myself, 13 

back at the house across the street and 14 

observed again 2:45 to 3:00.  And 15 

approximately 3:00 MPD showed up and I went 16 

out to talk to the Sergeant. And that was the 17 

end of my observations for that morning. 18 

  What I counted in those time 19 

periods were 139 takeout customers and six 20 

people that seemed to eat in. 21 

  MR. SULLIVAN:  And what did you 22 
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observe outside the establishment regarding 1 

the operations of Philly Pizza? 2 

  MR. STARRELS:  Well, outside the 3 

establishment what I observed were just 4 

multitudes of people, as I say 139 in this 5 

relative short time period just going in, 6 

coming out with their pizza, trying to find 7 

somewhere to eat the food; stoops of the 8 

houses, whatever.  There were trash cans 9 

placed all down the street which, you know, 10 

get people to linger and, you know, try to 11 

toss their trash into the cans sometimes 12 

successfully, sometimes a little bit less. 13 

  At one point, I don't know why I 14 

challenged the guy afterwards.  In retrospect 15 

it wasn't smart. This young man was walking up 16 

with a couple of young ladies up the street.  17 

I don't know if he went to the pizza place or 18 

not, but you know he picked up a loose brick 19 

from the sidewalk and tossed the thing.  And 20 

there were cars idling -- 21 

  MR. BROWN:  Excuse me, Mr. 22 
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Chairman.  I've got to object, and I held off 1 

as long as I could. And I think the Board's 2 

made it clear on several points that the 3 

conduct is not before the Board.  And also Mr. 4 

Starrels is testifying about November 21st -- 5 

  MR. SULLIVAN:  We're ready to move 6 

on if Mr. Loud is to object to it -- 7 

  MR. BROWN:  But I think my point 8 

here-- 9 

  MR. SULLIVAN:  If Mr. Loud is to 10 

object to it, because we're ready to move on. 11 

  CHAIRMAN LOUD:  Mr. Sullivan, why 12 

don't you allow him to finish his objection 13 

and then we'll turn to you and resolve the 14 

issue and move forward. 15 

  MR. BROWN:  And I think there's 16 

going to be, what I've seen, a myriad of 17 

photos that go with the exterior conduct the 18 

street.  And I'd like to -- rather than 19 

interrupting every time it occurs, I'd like to 20 

get the ground rules in place.  And I think 21 

the Board has been very clear about what 22 
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they're looking for and not looking for.  But 1 

we're not talking about what's happening on 2 

the street.  We're not talking about the 3 

misconduct of somebody who may or may not be a 4 

patron of Philly Pizza.  And certainly I think 5 

the Board's focus has been on what was 6 

occurring in August of 2009 not what Mr. 7 

Starrels may observe on November 21st of 2009. 8 

  So I'm trying to head off, you 9 

know, constant objections which I'd prefer not 10 

to do.  But at the same token, I can't sit by 11 

and watch a whole bunch of material come in 12 

that is not what the Board's looking for and 13 

in fact is quite prejudicial to and unfair to 14 

my client. 15 

  CHAIRMAN LOUD:  Thank you, Mr. 16 

Brown. 17 

  Mr. Sullivan, briefly, did you want 18 

to respond to that. 19 

  MR. SULLIVAN:  I do briefly.  It's 20 

only prejudicial to the extent it's really 21 

damaging to his case.  But Chairman Loud 22 
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summed it up pretty neatly on January 12th 1 

when you said that the time period needs to be 2 

relevant and the scope needs to be relevant. 3 

  Well the time period -- it's 4 

already been shown that the time period's 5 

relevant based on all the testimony that's 6 

come in from the appellant.  It can't be that 7 

the time period was relevant for him and not 8 

for us. 9 

  And the scope, we are trying.  We 10 

will try to stay on point.  I could write a 11 

book with all the irrelevant information 12 

that's come from the other side so far, but we 13 

do want to stay on point because it's in our 14 

interest to get this thing done quickly too.  15 

So with prodding we will -- you know if 16 

there's something that you think's not 17 

relevant, we'll do that. We don't have to have 18 

a five minute speech every time he objects to 19 

something. 20 

  CHAIRMAN LOUD:  Well, let's do this 21 

because I think Mr. Brown to me makes a good 22 
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point. I don't want to have to do that. I 1 

don't want to have to bring the witness in 2 

check every time he goes beyond what are 3 

really clear markers for the testimony.  And I 4 

think he's done it on several occasions, and I 5 

think Mr. Brown has shown some restraint. 6 

  It's very clear that we're not 7 

talking about adverse impacts at all with 8 

respect to the test for whether it's a 9 

restaurant or a fast food establishment.  To 10 

the extent that we're talking about complaints 11 

at all, they would be complaints that 12 

triggered the investigation that Investigator 13 

Hill talked about that led him to develop this 14 

report regarding revocation of the 15 

establishment because it either was or was not 16 

a restaurant. But that is the sole issue. 17 

  And I'm going to try to charge you, 18 

Mr. Sullivan, with counseling your witnesses 19 

appropriately and guiding them appropriately. 20 

 Because you've got at least three or four 21 

more and we don't want to sit through four or 22 
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five witnesses of adverse impact testimony.  I 1 

mean, we've been real clear that that is going 2 

beyond the scope of what we're here for. 3 

  MR. SULLIVAN:  Understood.  I just 4 

want to point out that to be equitable we 5 

don't intend to take that long of time.  And 6 

frankly, there's been plenty of irrelevant 7 

information coming the other aside.  And I 8 

don't want to mirror that. 9 

  CHAIRMAN LOUD:  Well, let's not 10 

compound the wrong. 11 

  MR. SULLIVAN:  I want to do the 12 

best -- 13 

  CHAIRMAN LOUD:  Let's not compound 14 

the wrong.   15 

  I think on the November -- was it 16 

November 12 testimony, I think you're right, 17 

we'll see if Board members disagree.  I think 18 

we've allowed testimony from the appellant 19 

data, charts that capture a time period after 20 

August '09. And I think our rationale was that 21 

it tended to suggest a possible pattern that 22 
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could be relevant to August '09.  I don't see 1 

why that would not apply to the testimony of 2 

this witness and additional witnesses that you 3 

might have.  And I think we can weigh it 4 

appropriately, give it the appropriate weight. 5 

  But you've got to get your 6 

witnesses to focus on what's at issue. 7 

  MR. SULLIVAN:  I'll do my best.  8 

And it's not an exact science.  We appreciate 9 

your quick input and we'll be happy to move on 10 

if it's something that the Board doesn't think 11 

is relevant. 12 

  So based on your observations, Mr. 13 

Starrels, can you estimate what percentage of 14 

Philly Pizza's operation was carried out and 15 

what percentage was dine-in? 16 

  MR. STARRELS:  I would -- I would 17 

say on the different times I've been there 18 

it's been more than a few -- I'll be nice 19 

here.  Eight-five, 90 percent takeout and 20 

deliver and maybe 10/15 percent eat in, if 21 

that. 22 
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  MR. SULLIVAN:  Thank you. 1 

  And Mr. Kocak said in the last 2 

hearing that he has used disposable tableware 3 

in the past for certain situations, but that 4 

he now uses only nondisposable tableware for 5 

his dine-in patrons.  So have you observed the 6 

operations of Philly Pizza lately?  And if so, 7 

what did you observe in relation to that 8 

nondisposable tableware. 9 

  MR. STARRELS:  Okay.  I went into 10 

the restaurant recently, a few weeks ago.  And 11 

the place outside and inside looked packed.  I 12 

went inside the establishment. Went up the 13 

packed stairs.  Went to the second floor. And 14 

I had my Nikon D70 with me and I took a 15 

photograph up there.  And -- you're showing 16 

the one downstairs there. 17 

  MR. SULLIVAN:  That's right. 18 

  MR. STARRELS:  Okay.  And in this 19 

photograph what you're seeing is what I saw, 20 

and its not showing the whole room because, 21 

you know, I didn't have a lot of time to take 22 
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the photographs.  But it clearly shows a group 1 

of people sitting and standing around one 2 

table.  You don't see all the tables that were 3 

usually up there.  There are actually no 4 

silverware, none of the pretty plates being -- 5 

that were displayed here on more than one 6 

occasion.  They were eating out of paper.  7 

They were eating out of boxes, you know, just 8 

-- I've not once in all my times going inside 9 

Philly Pizza, and again it's been more than a 10 

couple of times, never, ever saw any of the 11 

plates that they proudly displayed here.  Not 12 

one time.  Not one time have I seen a waitress 13 

in the place. 14 

  Also I want to note -- go to the 15 

second picture.  Then what I did -- the first 16 

picture I numbered the people on my 17 

photograph.  And again, it's not a 100 percent 18 

of who was up there. And that was nine people. 19 

  I went down -- midway down the 20 

stairs.  And again, there were a lot of people 21 

on the stairs, it wasn't the easiest to do. 22 
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And, you know, I was snapping a picture of 1 

downstairs.  And on that photograph -- and 2 

it's not the best of photographs, but actually 3 

a couple of good displays of emotion on this 4 

photograph.  But there were 12 people there.  5 

Again, no evidence whatsoever of people eating 6 

on plates, no evidence whatsoever of any 7 

silverware.  And again, just simple math on 8 

these two photographs not including other 9 

people that were clearly in the establishment 10 

and on the stairwell with me, there were a 11 

total of 21 people just in these two 12 

photographs. 13 

  We're talking about a wood frame 14 

house that has a COO now of 13 people.  So 15 

that's not even adhered to. 16 

  So the whole premise of being a sit 17 

down restaurant with plates and silverware, a 18 

waitress, hadda-hadda on that is just not 19 

true.  I mean, I've never seen it with my 20 

eyes, not once. 21 

  I also want to add, too, the owner 22 
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his best and, you know, he's usually a nice 1 

guy, but did his best to prevent me from 2 

taking the second photograph when he spotted 3 

me in the place too.  And my wife thought I 4 

was nuts for doing this. 5 

  But anyway, that's what I observed. 6 

  MR. SULLIVAN:  Thank you. 7 

  I have no further questions. 8 

  Do you want to ask questions of 9 

individual witnesses or should we move on to 10 

the next witness? 11 

  CHAIRMAN LOUD:  I'll defer to Mr. 12 

Brown on how he wants to conduct his cross. 13 

  I think for me personally as a 14 

Board member, I don't think I'll have very 15 

many questions.  If I do, I can wait until all 16 

your witnesses are done. 17 

  MR. BROWN:  I have no cross for Mr. 18 

Starrels. 19 

  CHAIRMAN LOUD:  Okay.  Thank you, 20 

Commissioner. 21 

  MR. SULLIVAN:  All right. I would 22 
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like to introduce Ms. Lynne Schubert. 1 

  MS. BAILEY:  Mr. Chairman, is it 2 

possible for us to get those photographs? 3 

  CHAIRMAN LOUD:  Yes. I was going to 4 

suggest, are all of these photographs on 5 

PowerPoint, or do you have hard copies?  Okay. 6 

 Have you provides copies to Mr. Brown and Ms. 7 

Bolling? 8 

  MR. SULLIVAN:  Just now?  No. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MS. BAILEY:  I can make some 11 

copies. 12 

  CHAIRMAN LOUD:  Do you have copies 13 

or does Ms. Bailey need to make copies? 14 

  MR. SULLIVAN:  She needs to make 15 

copies. 16 

  CHAIRMAN LOUD:  Okay.   17 

  MR. SULLIVAN:  We just got these 18 

in. 19 

  CHAIRMAN LOUD:  Okay.  Thank you, 20 

Ms. Bailey. 21 

  MR. SULLIVAN:  Most of the other 22 
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photos that are going to be shown are in our 1 

filings already. 2 

  MS. SCHUBERT:  Thank you. 3 

  My name is Lynne Schubert.  I live 4 

at 1220 Potomac Street, one house from the 5 

corner of Potomac and Prospect Streets.  This 6 

is across the street and half way down the 7 

block from Philly Pizza. 8 

  I have lived in this home since 9 

1997 over 12 years. Prior to that I lived in 10 

the West End. 11 

  I've been a D.C. taxpayer for 12 

approximately 25 years. 13 

  From my experienced based on direct 14 

observation of the operations of Philly Pizza 15 

and common sense, it is clear that Philly 16 

Pizza is not a restaurant. It is a fast food 17 

establishment. 18 

  The photos that I will show with my 19 

testimony are ones that I took on three 20 

separate occasions on two different nights 21 

that show clear evidence of this fact. 22 
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  In the 12 years that I have lived 1 

in this home I have never taken photos of 2 

anyone on the street or on the sidewalk prior 3 

to these times.  My purpose in taking the 4 

photos each time and testifying here today is 5 

to provide clear documentation of the fast 6 

food nature of the Philly Pizza operation, and 7 

that is all. 8 

  My home is not zoned C-2-A, neither 9 

is the house next to mine.  None of the other 10 

buildings on the block are food establishments 11 

except Philly Pizza and the Quick Pita.  You 12 

can see this in these photos that I'll be 13 

showing. 14 

  The allegation raised by the 15 

appellant previously that the entire block is 16 

fast food places all of whom contribute to the 17 

noise and the trash is absolutely false.   18 

  The first set of photos was taken 19 

on the night of Friday, September 25th; really 20 

the morning of Saturday September 26th between 21 

2:00 and 4:00 a.m.  If you'll give me a 22 
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second, I might be able to get back to them.  1 

I sure hate to go all the way to the 2 

beginning.  All right. 3 

  CHAIRMAN LOUD:  Yes sir, Mr. Brown. 4 

  MR. BROWN:  And I've previously 5 

objected to these photos which I think were in 6 

poor quality, some of them were submitted in 7 

the -- 8 

  MS. SCHUBERT:  Yes, it's tough at 9 

4:00 a.m. in the morning trying to take photos 10 

on your Blackberry. 11 

  CHAIRMAN LOUD:  If we could simply 12 

allow one person to speak at a time.  13 

Everybody will get an opportunity.  It's the 14 

only way to allow the proceeding to make sure 15 

that everyone's viewpoint is heard. 16 

  Yes, sir, Mr. Brown? 17 

  MR. BROWN:  But I renew the 18 

objection I had that these are all exterior 19 

photographs.  While they show a lot of 20 

information, none of which is relevant to the 21 

determination you have to make about whether 22 
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in fact this notice to revoke is correct. 1 

  CHAIRMAN LOUD:  Well, how come you 2 

can't do some of that on cross?  I mean, why 3 

do you have to object to -- 4 

  MR. BROWN:  Because if it's not 5 

relevant based on the Board's own guidelines, 6 

it shouldn't come in in the first place 7 

because it does in fact have a prejudicial 8 

effect. 9 

  I can't identify the people in 10 

those pictures whether in fact they're patrons 11 

of my client or one of the other businesses or 12 

just walking through or if they're somebody 13 

who ate in and is now on the street.  I mean, 14 

it's inflammatory.  I mean, and it makes the 15 

Board's job more difficult and doesn't add to 16 

the information you need to make your 17 

decision. 18 

  CHAIRMAN LOUD:  I'm going to be 19 

honest with you, I can't even really see the 20 

contents of the picture for it to be 21 

prejudicial. 22 
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  I would again suggest -- okay. 1 

  MR. SULLIVAN:  If I could -- 2 

  MR. BROWN:  I don't even think 3 

that's my client's business. 4 

  MR. SULLIVAN:  If I could, Chairman 5 

Loud, the pictures are going to be 6 

substantiated by testimony. 7 

  CHAIRMAN LOUD:  And just to 8 

proffer, what is the testimony going to that 9 

relates to whether food is being consumed 10 

before it's paid for or whether the proportion 11 

of carryout to eat in reaches a threshold that 12 

exceeds what the definition calls for? 13 

  MR. SULLIVAN:  The photos evidence 14 

the actual carryout operation itself, 15 

including the nondisposable tableware that 16 

you'll see in the pictures. 17 

  CHAIRMAN LOUD:  Okay.  I think that 18 

if we're going to go down this path, then 19 

counsel or the witness has to set a proper 20 

foundation for each photograph as briefly as 21 

possible indicating the date, the location. 22 
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  I can't look at that, I don't know 1 

about other Board members, and even tell where 2 

it is. 3 

  MR. SULLIVAN:  Some pictures are 4 

better than others and maybe you'll find more 5 

relevant or probative than others. 6 

  CHAIRMAN LOUD:  Okay.  Again, this 7 

is going to extend the hearing, which is fine. 8 

 But there needs to be enough of a foundation 9 

for us to establish that its relevant.  If its 10 

relevant, then I do believe it should be 11 

allowed in and I think on cross-examination 12 

you can have your way with what's being 13 

submitted. 14 

  But I agree with Mr. Brown that 15 

just to look at it, it's not clear what we're 16 

looking at or the relevance of this to the 17 

definition to fast food establishment versus 18 

restaurant. 19 

  MS. SCHUBERT:  Mr. Chairman, you 20 

have some copies of these photos, as does Mr. 21 

Brown.  So they are a little easier -- 22 
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certainly they're easier to read in that -- in 1 

that if you look at the picture. 2 

  I intend to talk only about the 3 

issue at hand.  Not about the noise, not about 4 

the impact, not about any of that.  But a 5 

question of what I have observed as far as 6 

takeout versus dine-in.  That is my intent.  I 7 

will do everything possible to point that out 8 

in these photos and move through them as 9 

quickly as possible as well. 10 

  CHAIRMAN LOUD:  Okay. 11 

  MS. SCHUBERT:  The first series -- 12 

  CHAIRMAN LOUD:  Counsel, if you 13 

could just help her set a foundation briefly 14 

so that we can go through it properly. 15 

  MS. SCHUBERT:  Yes. 16 

  MR. SULLIVAN:  Okay.  Ms. Schubert, 17 

the photos that you're about to show were 18 

taken where exactly? 19 

  MS. SCHUBERT:  The series of photos 20 

that I'm about to show were taken on the night 21 

of February 25th -- September 25th, I'm sorry. 22 
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 Friday, September 25th or the morning of 1 

Saturday, September 26th.  They are taken from 2 

the corner of Potomac and Prospect Street, 3 

which is right outside my house, which this 4 

photo is right outside my house down to the 5 

corner or in front of Philly Pizza, which is 6 

just within that block that we're talking 7 

about.  It's the Philly Pizza area. 8 

  If you turn off the lights, I can't 9 

see my testimony.  All right. 10 

  The reason that I took the photos 11 

was to establish what was going on as far as 12 

the amount of takeout business from this 13 

location.  When I looked out the window there 14 

were about 50 people in the street eating 15 

pizza, carrying boxes, carrying slices; all 16 

with napkins, paper, standing around.  When I 17 

looked down the street there was a police car 18 

sitting in front of Philly Pizza and so I 19 

didn't do anything.  I'm sorry. I didn't do 20 

anything at 1:40. 21 

  At 2:00 a.m. I started taking these 22 
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photos. 1 

  When at 3:00 a.m. the situation was 2 

still unbearable, I went out and took another 3 

series of photos. So the series you're going 4 

to see right now are all taken within that 5 

very short location -- very small location 6 

between 2:00 and 3:00 a.m. or 3:30 a.m. on 7 

that morning. 8 

  MR. BROWN:  Mr. Chairman? 9 

  MS. SCHUBERT:  This right across 10 

the street here you will see -- 11 

  CHAIRMAN LOUD:  I'm sorry.  I 12 

believe is that Mr. Brown objecting? 13 

  MR. BROWN:  Yes. 14 

  CHAIRMAN LOUD:  Yes, sir? 15 

  MR. BROWN:  Well, and nothing that 16 

Ms. Schubert has added in the way of a proffer 17 

can -- 18 

  CHAIRMAN LOUD:  Can we cut the 19 

light on, please? 20 

  MR. BROWN:  Yes. 21 

  CHAIRMAN LOUD:  Thank you. 22 
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  MR. BROWN:  Has changed my 1 

objection.  In fact, it's only reenforced. 2 

  She's taking a broad vantage point 3 

of a street and making a point about people on 4 

the street. 5 

  CHAIRMAN LOUD:  What I hear, what I 6 

understand her to be saying is that on 7 

September 25th, a Friday night I think after 8 

11:00 p.m., midnight that outside of Philly 9 

Pizza -- this doesn't mean it's true, but this 10 

is the representation that's being made.  You 11 

can deal with it on cross.  Is that there were 12 

a number of people that had taken out pizza 13 

from the establishment.  They had their boxes 14 

with them evidencing the fact that they had 15 

just left Philly Pizza to do carryout as 16 

opposed to eat in.   17 

  I think it goes to the issue of the 18 

proportionality that we talked about a little 19 

bit earlier. 20 

  MR. BROWN:  (1)  The vantage point 21 

she's taking is up the street, so she's taking 22 
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in a broader vantage point, at least in this 1 

picture.  That's not my client's property. 2 

  And I think it's being offered not 3 

as a quantification of carryout versus eat in 4 

or any kind of verifiable method.  It's being 5 

offered to create a picture of a negative 6 

impact which they obviously feel strongly 7 

about but it's really not relevant to your 8 

decision. 9 

  If ten patrons from Philly Pizza 10 

carryout and they take their pizza out on the 11 

street and they sit at the corner of Potomac 12 

and Prospect, the fact that they carried it 13 

may be relevant, but that's it.  I mean by 14 

definition a carryout order is going to be 15 

consumed somewhere other than inside the 16 

premises.  And this just continues a pattern 17 

of creating the impression that my client's 18 

operations are a nuisance. Well, that's not 19 

the standard in any of the definitions. 20 

  CHAIRMAN LOUD:  This is the way I 21 

understand it.  I think the witness is saying, 22 
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she testified that there were about 50 people. 1 

 Whether that's a true representation or not 2 

is not the point right now.  This is her 3 

testimony.  She's buttressing that with some 4 

photographic evidence, otherwise we would 5 

simply be relying on her word that there were 6 

50 people outside.  And then when you have an 7 

opportunity to do cross, you can appropriate 8 

demolish that testimony or point out how its 9 

inaccurate.  But I think that what the witness 10 

is trying to establish, and I think its 11 

relevant, and I think we're making this last a 12 

little bit longer than we have to on every 13 

single statement that comes out of these 14 

witnesses; is simply that on Friday, September 15 

25th sometime after 11:00 p.m. there were 50 16 

customers of Philly Pizza that were takeout 17 

customers.  And this picture, I think her 18 

representation is that this picture captures 19 

some of those 50 people. Take it for what it's 20 

worth, at least. 21 

  MR. BROWN:  And I don't mean to 22 
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belabor the point, but even your 1 

characterization reveals the prejudice and the 2 

risk that my client faces is we've jumped from 3 

a picture that's not even in front of my 4 

client's property to the kind of announcement 5 

of the picture as portraying 50 Philly Pizza 6 

carryout customers in the street.  And I just 7 

don't think that you can accurately:  (1) It's 8 

not true, but (2) having said that, I'm not 9 

going to be able to on cross-examination alter 10 

that portrayal and it's not really relevant. 11 

If they're -- 12 

  MEMBER MOLDENHAUER:  I mean I 13 

didn't mean to cut you off, but I think this 14 

has been going for a while and just to throw 15 

in my 24,  I think that these are her 16 

observations.  She took the pictures.  I mean, 17 

if it was somebody else that took the 18 

pictures; she took the pictures.  We are going 19 

to only limit her to testimony as to what she 20 

observed and in her observation whether she 21 

believed they were carrying out food and the 22 
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same way Mr. Starrels testified to his count 1 

and his number of how many he believed were 2 

taking out versus eating in.  And, you know, 3 

she's providing additional supporting 4 

documentation. 5 

  I think as long as its limited to 6 

that and there's not additional testimony as 7 

to conduct of these individuals, anything to 8 

that affect which I think would be outside the 9 

relevance of our hearing.  But I think as long 10 

as its just simply her observation, how many 11 

people she believed were taking out from that. 12 

 And obviously, there's additional testimony 13 

that you want to go into on cross about does 14 

she actually really know that they were coming 15 

from Philly versus someplace else can be 16 

brought up on cross. 17 

  CHAIRMAN LOUD:  Well put, Board 18 

Member Moldenhauer.  And I'd like to see us 19 

sort of move this along a little more briskly. 20 

  I think Board Member Moldenhauer 21 

captured it very well just in terms of the 22 
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conduct is out of bounds.  Takeout versus eat 1 

in is well in bounds.  And I think if there 2 

are opportunities to cross-examine the 3 

witness, that should be done.  And I think 4 

Board members have the appropriate acumen to 5 

weigh the evidence properly. 6 

  MS. SCHUBERT:  Thank you. 7 

  As you'll be able to see from the 8 

photos, it's the volume of pizza being 9 

consumed as takeout and the volume of the 10 

people. You can tell this one is in fact, 11 

right there, in front of the pizza.  This is 12 

in front of Philly Pizza.  You can see the 13 

people with the paper plates and their 14 

takeout.  It is all takeout there. 15 

  You can see from the other 16 

direction, you can see the trash cans with the 17 

pizza boxes, the takeout pizza boxes in them. 18 

 You can see the people with the pizza boxes 19 

in their hands.  You can see people with pizza 20 

on paper plates -- pizza on paper plates, 21 

people being silly. Oh, yes, I'm sorry.  I'm 22 
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zipping through them very quickly.  Certainly 1 

pizza takeout pizza.  These are all at the 2 

same time.  Takeout, takeout, takeout. Officer 3 

watching the takeout.  Takeout, takeout, 4 

takeout. These are all right there at Philly 5 

Pizza.  And right next door at Philly Pizza 6 

you can see the trash cans there.  That is the 7 

crowd outside Philly Pizza with their takeout 8 

not sitting and dining in with the 13 seats 9 

that are inside.  This gives you a perspective 10 

of the numbers that we're talking about here. 11 

  The line to get into the Philly 12 

Pizza. 13 

  You can see the people coming out 14 

of Philly Pizza with their takeout.  Another 15 

box of takeout. 16 

  That was all in September. 17 

  The appellant has asserted that 18 

that particular Friday night was a special 19 

occasion for Georgetown University and that 20 

that explains the extra people ordering the 21 

takeout.  But Georgetown students are not the 22 
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only people who frequent Philly Pizza late at 1 

night.  It is well known as the place to go 2 

after the bars close at 3:00 a.m. for takeout 3 

pizza. 4 

  This same level of activity -- and 5 

I am skipping some because I'm trying to not 6 

address impact at all even though it is 7 

certainly something that happens.  This level 8 

of activity takes place every weekend tempered 9 

only occasionally by the weather and not by 10 

the Georgetown University schedule.  And its 11 

not limited to weekends either. 12 

  After attending the Motion to Stay 13 

Hearing and hearing the statements made by the 14 

appellant, it was clear to me that more 15 

evidence was necessary to disprove their 16 

statements.  Therefore, on the night of 17 

Wednesday, December 9th morning of Thursday, 18 

December 10th which was a cold rainy weekday 19 

night when I again was awaked at approximately 20 

2:00 a.m., looked out the window and saw the 21 

typical crowd in front of Philly Pizza -- in 22 
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front of Philly Pizza specifically I decided 1 

to take photos not only showing the people 2 

with their takeout food, but photos as to the 3 

assertions by the appellants in this 4 

proceeding including those that Mr. Brown just 5 

made. 6 

  So in addition to the photos 7 

showing the clear takeout nature of the 8 

business, you can see this is a photo taken 9 

from my bedroom window of Philly Pizza on that 10 

morning, despite the freezing weather. 11 

  Here you will also see photos taken 12 

at the exact same time showing the Philly 13 

Pizza boxes, the disposable plates and napkins 14 

thrown on the sidewalk on the corner.  The 15 

additional photos show the clear fact that 16 

Booeymonger is closed, the fact that the 17 

people eating food from the Quick Pita are 18 

eating inside and no one is standing in front 19 

of their restaurant.  And the fact that 20 

Subway, which fronts on M Street, is closed. 21 

All of the traffic and the trash that you are 22 
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going to see is from Philly Pizza and cannot 1 

be argued away by saying it comes from other 2 

establishments.  In fact, Philly Pizza itself 3 

put cardboard trash boxes up and down the 4 

block for its carryout patrons.  And I will 5 

run through these pictures quickly for you. 6 

  CHAIRMAN LOUD:  Mr. Sullivan, let 7 

me suggest that the Board does not need, and 8 

I'm speaking for myself. If I'm wrong, Board 9 

Members, intervene.  We don't need to see 10 10 

or 15 pictures of the same testimony.  If 11 

there were 50 people out on September 25th, we 12 

don't need to see 10 different angles of those 13 

50 people. We get the point:  That on a 14 

particular night there were 50 people out and 15 

they had cardboard boxes and a lot of that was 16 

carryout business.   17 

  MR. SULLIVAN:  Okay.   18 

  CHAIRMAN LOUD:  So I just don't 19 

think that we need such duplicative evidence 20 

to establish the point that the witness is 21 

trying to make. 22 
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  MR. SULLIVAN:  So this is -- I'm 1 

sorry, Chairman.  This is a second instance.  2 

This is a different -- 3 

  CHAIRMAN LOUD:  I understand.  But 4 

my point is that as we go to the second 5 

instance -- 6 

  MR. SULLIVAN:  Yes, sir. 7 

  CHAIRMAN LOUD:  -- we probably only 8 

need one picture or two pictures of that.  We 9 

don't need a dozen pictures -- 10 

  MS. SCHUBERT:  There are very few 11 

photos for this.  I recognize that. 12 

  CHAIRMAN LOUD:  -- of the same 13 

night.  Do you understand -- 14 

  MS. SCHUBERT:  This is -- I'm 15 

sorry. 16 

  CHAIRMAN LOUD:  -- Ms. Schubert?  17 

We don't need a dozen pictures of that second 18 

incident to get the point. 19 

  MS. SCHUBERT:  Yes, sir.  I don't 20 

have a dozen pictures.  I've already run 21 

through them all. 22 
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  There's a picture of Philly Pizza, 1 

the people in the line here. But I also think 2 

it's important to rebut the evidence that was 3 

presented earlier that it was not just Philly 4 

Pizza.  And so you have photos as well of the 5 

Philly Pizza boxes.  I'm sorry.  The Quick 6 

Pita with everyone sitting inside and no one 7 

outside on the street.  Booeymonger's 8 

completely closed at this point.   9 

  Sorry.  Trying to get past all 10 

these. 11 

  So those are the photos that we 12 

have for that evening. 13 

  I've been inside Philly Pizza.  The 14 

number of tables have increased and they do 15 

have what appear to be plates and 16 

nondisposable tableware.  The number of 17 

disposable pizza boxes and plastic containers 18 

stacked behind the counter make the 12 seats 19 

pale in comparison. 20 

  In addition, in the three or four 21 

times that I have been there including as 22 
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recently as the week of the last year, which 1 

was continued, no one has ever been sitting at 2 

any of the tables. 3 

  Also on that visit I attempted to 4 

order something to take out other than pizza, 5 

and it was quite an operation to do so.  I 6 

ordered the salad that was on their menu.  7 

First, they had to find a cook to make the 8 

salad; that took a few minutes, a number of 9 

minutes.  Then they found someone. He took the 10 

order, said -- sent somebody down into the 11 

basement to check the refrigerator if they had 12 

the ingredients to make the salad.  That 13 

person came back and said no they didn't have 14 

those ingredients. The cook thought about that 15 

and said, "Well, we have a garden salad.  Can 16 

you take a garden salad?"  I said "Fine, I'll 17 

take a garden salad." 18 

  So that then took about 10 minutes 19 

for him to put the garden salad together.  The 20 

lettuce was wilted, the carrots had clearly 21 

been sitting around for I don't know how long. 22 
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 I don't know how long it takes for them to 1 

get white on the outside like that. 2 

  They offered me some oil and 3 

vinegar as a dressing and I said "Fine, that 4 

would be fine."  They gave me two little 5 

containers of vinegar that didn't -- that were 6 

-- clearly already gone bad. 7 

  Having a menu printed does not 8 

establish that you actually can serve the 9 

items that are on the menu. 10 

  During all that time not one person 11 

came into this fast food place and sat at a 12 

table and ordered food. 13 

  I've been observing this location 14 

since they opened.  In my personal estimate I 15 

would say at least 95 percent of the business 16 

is takeout and delivery. 17 

  All the evidence is that Philly 18 

Pizza is a fast food establishment and 19 

operating outside of its Certificate of 20 

Occupancy.  This was true in August when the 21 

investigation was done, in September when I 22 
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took the first two series of photos, in 1 

December when I took the third series of 2 

photos, in January prior to the first hearing 3 

when I attempted to order something other than 4 

pizza, in January when Commissioner Starrels 5 

took his photos and today. 6 

  It is true if you consider dine-in 7 

versus carryout and delivery, and it's even 8 

true if you consider dine-in versus carryout 9 

only.  Nothing has changed this fast food 10 

pizza takeout into a restaurant.  And 11 

unfortunately, it appears nothing will. 12 

  Thank you very much for your time. 13 

  CHAIRMAN LOUD:  Thank you, Ms. 14 

Schubert. 15 

  MR. SULLIVAN:  Thank you. 16 

  We'll present -- 17 

  CHAIRMAN LOUD:  Before we do that, 18 

Mr. Brown, did you -- 19 

  MR. BROWN:  I have no questions. 20 

  CHAIRMAN LOUD:  Okay.  And Ms. 21 

Bolling?  Okay.   22 
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  MR. SULLIVAN:  We now present Mr. 1 

Alex Meeraus. 2 

  MR. MEERAUS:  My name is Alexander 3 

Meeraus.  I live on 1217 Potomac Street, it is 4 

just next to Philly Pizza.  There is no 1213, 5 

there's no 1215.  Actually, you see the 6 

picture of the people in front of my garage. 7 

I'm one of the lucky ones that has a garage. 8 

  I live there for 20 years.  And I 9 

have been observing the operation since it 10 

started.  And I have prepared testimony, but I 11 

will throw everything away and I will just 12 

focus very narrowly on the question of how 13 

much is carryout delivery and how much is in 14 

house consumption. 15 

  As I said, I live and work there.  16 

So I am there 24 hours.  And I work -- I 17 

probably pass everyday at least ten times I 18 

pass the place.  And I make it -- I make a 19 

great effort to observe.  And I get my morning 20 

coffee at Booeymongers, I go out for lunch, I 21 

get another coffee.  So I go out for dinner.  22 
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Ten times I pass this place and I observe. I 1 

observe delivery people -- delivery people 2 

during the day between one and two, in the 3 

evening we have about three cars making 4 

deliveries. 5 

  I walk by and I just -- I was 6 

thinking about one Christmas day I saw one 7 

person dining in.  On New Year's day I saw one 8 

person dining in.  So from my observation 9 

there may be once a week I see someone dining 10 

in.  And this is from ten samples taking 11 

everyday.  If someone dines in, they probably 12 

have to stay there for half an hour.  So I'm 13 

covering a very large part of the day. 14 

  And just from this observation 15 

between when they open between 11:00 until 16 

8:00 - 9:00 I would say they may have 17 

definitely less than five percent of the 18 

business comes from dining in. 19 

  Now I can do the evening hour to 20 

the night.  Every Thursday, Friday, Saturday 21 

night I will be woken up at 1:30, 1:00, 3:00 22 
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regularly, okay?  At my age, I can't go back 1 

to sleep so what am I going to do?  I look out 2 

the window.  And instead of counting sheep to 3 

fall asleep, I count pizza boxes going by.  4 

And it's just unbelievable what amount of 5 

people streaming by in pizza boxes. 6 

  And I think that as Mr. Starrels 7 

pointed out, I think that the ratio of sit in 8 

versus carryout and delivery is probably even 9 

less, that means that maybe no one at night 10 

sitting in this place. 11 

  And I have a lot of other things I 12 

could tell you about this place, how miserable 13 

our life has been.  And if the Board members 14 

have any doubt about it, I can go into any 15 

detail you want. But I just wanted, we can 16 

move on and make this as short as possible. 17 

  CHAIRMAN LOUD:  Thank you. 18 

  Is it pronounced Mr. Meeraus?  19 

Meeraus? 20 

  MR. MEERAUS:  Yes. 21 

  CHAIRMAN LOUD:  Okay.  Great. 22 
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  Mr. Brown, did you have any 1 

questions for Mr. Meeraus? 2 

  MR. BROWN:  Quickly, Mr. Meeraus. 3 

You said you observed on January 1st of this 4 

year? 5 

  MR. MEERAUS:  Yes. 6 

  MR. BROWN:  And Christmas day?  7 

January 1st, you mean New Year's day? 8 

  MR. MEERAUS:  That was New Year's -9 

- New Year's day, yes, yes.  No, no, no.  10 

First.  The 1st., January 1st. 11 

  MR. BROWN:  Yes, New Year's day? 12 

  MR. MEERAUS:  New Year's day. 13 

  MR. BROWN:  All right.  Focusing in 14 

on New Year's day, you said only one dine-in 15 

customer? 16 

  MR. MEERAUS:  Yes. 17 

  MR. BROWN:  All right.  So you 18 

would disagree with Mr. Kocak's computerized 19 

records would show 53 dining customers that 20 

day? 21 

  MR. MEERAUS:  Absolutely.  I want 22 
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to point out that I'm in the computer 1 

business.  And I give no credibility to any of 2 

those records. 3 

  MR. BROWN:  And how many did you 4 

say on Christmas day, December 25th? 5 

  MR. MEERAUS:  One. 6 

  MR. BROWN:  So you disagree with 7 

Mr. Kocak's computerized records showing 43 8 

dine-in? 9 

  MR. MEERAUS:  Absolutely. 10 

  MR. BROWN:  That's all. 11 

  CHAIRMAN LOUD:  Just a couple of 12 

pretty quick questions for you, Mr. Meeraus. 13 

  In terms of you walk pass the place 14 

ten times daily, you've lived there for 20 15 

years.  But just sort of narrowing the time 16 

frame, let's say starting from July 2009 and 17 

moving forward, is it true that you've walked 18 

pass the place about ten times a day during 19 

that period? 20 

  MR. MEERAUS:  Yes. 21 

  CHAIRMAN LOUD:  Okay.  And during 22 
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your many walks pass the place you've observed 1 

many delivery people just during that period -2 

- 3 

  MR. MEERAUS:  Yes. 4 

  CHAIRMAN LOUD:  -- of time that 5 

we're talking about from July moving forward? 6 

 Okay.   7 

  And again, is it your testimony 8 

that just from July '09 moving forward that 9 

you believe that you see someone dine-in 10 

approximately once weekly?   11 

  MR. MEERAUS:  Correct. 12 

  CHAIRMAN LOUD:  Okay.  Thank you. 13 

  Are there any additional questions? 14 

 Yes, sir? 15 

  COMMISSIONER TURNBULL:  Yes, Mr. 16 

Chair. 17 

  Mr. Meeraus, in all the time that 18 

you've gone by have you ever taken the 19 

opportunity to go inside? 20 

  MR. MEERAUS:  I have been a few 21 

times inside when we had arguments about 22 
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parking.  Because the delivery guys park on 1 

our private parking places or block access to 2 

my garage or block access to the alley.  And 3 

on several occasions we then have to go to 4 

Philly Pizza and ask the people to move their 5 

cars.  So I had a number of occasion to 6 

observe the place. 7 

  COMMISSIONER TURNBULL:  Do you have 8 

any comments or anything about what you saw 9 

inside the facility? 10 

  MR. MEERAUS:  The facility has 11 

changed.  There are still pictures as 12 

Investigator Hill was reporting, and I have 13 

observed those pictures.  And they're still 14 

available I think on the internet describing 15 

exactly and verifying his statement. 16 

  After the relocation some 17 

remodeling took place and the public space is 18 

all a bit larger now.  But -- 19 

  COMMISSIONER TURNBULL:  Okay.  20 

Thank you. 21 

  CHAIRMAN LOUD:  Thank you, Mr. 22 
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Meeraus. You can be excused.  1 

  (Witness excused.) 2 

  And I believe, Mr. Sullivan, you're 3 

going to call your next witness. 4 

  MR. SULLIVAN:  Wolf Wittke. 5 

  CHAIRMAN LOUD:  Is this your final 6 

witness, Mr. Sullivan, or do you have on 7 

additional? 8 

  MR. SULLIVAN:  One more. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MR. WITTKE:  Good afternoon, good 11 

evening, Commissioners.  Good afternoon, 12 

Chairman Loud.  My name is Wolf Wittke. I live 13 

at 416 Potomac Street, Northwest, diagonally 14 

across the street from Philly Pizza at a 15 

distance of about 40 to 50 feet. 16 

  Before I have written my testimony 17 

in advance to make it as effective as 18 

possible, but with all the motion going on in 19 

this room I wanted to make clear that I want 20 

to focus on my observations.  I'm a physicist 21 

by training, and so I can be factual. 22 
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  From windows in the first and 1 

second floor of my house I have an 2 

unobstructed view onto Philly Pizza and have 3 

witnessed Philly Pizza's operations on 4 

numerous occasions. 5 

  Philly Pizza attracts huge crowds 6 

of people, mainly at night, with the majority 7 

of patrons coming in in the hours between 1:00 8 

a.m. and 4:00 a.m. in the morning.  I observed 9 

his patterns over many months which includes 10 

the revocation time frame as well as time 11 

frame thereafter. 12 

  On a weekly basis Wednesday nights 13 

through Saturday nights seems to be the 14 

busiest nights.  Crowd sizes from an estimated 15 

20 to over 60, bigger crowds on Friday and 16 

Saturday nights at almost any given time in 17 

the time frame between 1:00 a.m. and 4:00 a.m. 18 

people are leaving -- people who are leaving 19 

the crowd are quickly replaced by people 20 

entering the street. 21 

  Crowds are observed very easily. 22 
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They're hanging out in front of Philly Pizza 1 

on the sidewalk in front of neighboring 2 

houses.  Patrons are entering Philly Pizza 3 

shop and exiting the shop with the pizza boxes 4 

in their hands.  The majority of them remain 5 

in the street eating pizza, singing even 6 

dancing in the street, but that's not 7 

relevant, sitting on neighborhood steps 8 

including my own door steps as well as in 9 

front of their cars, on the sidewalks, with 10 

times lights turned on so I can clearly 11 

observe them. 12 

  As a matter of fact, numerous times 13 

I actually have been woken up between 1:30 and 14 

2:00 a.m. in the morning by tremendous noise 15 

coming out of Philly Pizza, again not 16 

necessarily relevant but it's an observation. 17 

  As far as patrons wanting -- it is 18 

apparent that people do not come to sit 19 

inside.  At nights empty seats within Philly 20 

Pizza establishment are not filling up as the 21 

overwhelming majority of patrons just pick up 22 
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pizza and eating outside. 1 

  During daytimes, and I only observe 2 

to weekends when I'm at home, the majority of 3 

traffic to and from Philly Pizza is coming 4 

from their own delivery people who are exiting 5 

the backs of delivery and walking to their 6 

mostly illegally parked cars. 7 

  As mentioned, the vast majority of 8 

patrons ate pizza outside the neighborhood.  9 

As for people holding and eating slices of 10 

pizza which came from pizza boxes clearly 11 

identified by Philly Pizza operations. 12 

  Paper plates and pizza boxes are 13 

deposited in trash cans which are usually 14 

overflowing and also on neighborhood door 15 

steps. 16 

  Philly Pizza has placed moveable 17 

trash cans in front of neighbor's houses, 18 

mostly on weekends, as they clearly seem to 19 

understand that they are serving a crowd 20 

outside of their shop, a fact you have never 21 

seen at any other restaurants in the area. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 375

  I also noticed that on bad weather 1 

days when it's raining or snowing heavily, 2 

there's almost no traffic at Philly Pizza, a 3 

fact you do not see at the area's restaurants. 4 

 They are usually filled when it's raining or 5 

snowing.  As a matter of fact, during our 6 

recent snow storm I observed Philly Pizza 7 

being closed throughout the day.  As a matter 8 

of fact, that was Saturday, February 6th. 9 

while restaurants in the area were filled with 10 

people during daytime and evening hours.  At 11 

the very same day, February 6th, at 9:00 p.m., 12 

however, Philly Pizza opened to serve to a lot 13 

of takeout crowd where people were entering 14 

the shop and leaving quickly thereafter 15 

carrying pizza boxes. 16 

  And I would have more to say but I 17 

think in order for relevance, I squelch that. 18 

And thank you for your attention, observation. 19 

  CHAIRMAN LOUD:  Thank you, Mr. 20 

Wittke.  Did I pronounce that okay? 21 

  MR. WITTKE:  That's okay. Wittke. 22 
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  CHAIRMAN LOUD:  Wittke.  I'm sorry. 1 

 Thank you, Mr. Wittke. 2 

  Is there any cross-examination for 3 

Mr. Wittke? 4 

  MR. BROWN:  No. No, Chairman.  5 

Thank you. 6 

  CHAIRMAN LOUD:  Thank you again. 7 

  (Witness excused.) 8 

  CHAIRMAN LOUD:  And, Mr. Sullivan, 9 

I believe you're going to call your final 10 

witness? 11 

  MR. SULLIVAN:  Final witness.  Anne 12 

Alonzo. 13 

  MS. ALONZO:   Hi.  Good evening, 14 

Commissioners.  How are you?  My name is Anne 15 

Alonzo. I live at 1216 Potomac Street, 16 

Northwest, almost directly across the street 17 

from Philly Pizza.  I have a perfect and 18 

unobstructed view of Philly Pizza and I 19 

observe them on a daily basis. 20 

  The surrounding neighbors, and I 21 

just want to say there's a lot that aren't 22 
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here today, we really appreciate you hearing 1 

us.  We have a real direct and undeniable 2 

interest in speaking up today to tell the 3 

truth about the fast food nature of the 4 

operations of Philly Pizza.  And a lot of my 5 

testimony, of course, I've completely 6 

stricken.  If you just allow me, I just want 7 

to bring up a couple of points. 8 

  Concretely, and it's from across 9 

the street and from walking past there all the 10 

time, I have never seen more than a handful of 11 

folks eating inside at any given time 12 

including the cold weather.  I calculate folks 13 

taking out pizza to be about 95 percent. 14 

  As to the handful of folks 15 

remaining inside, I am not clear who they are. 16 

 In my estimation, I think they are the same 17 

employees and relatives hanging out that I 18 

have noted many times over the past year. 19 

  As was referred to earlier, I have 20 

pretty much on a regular basis every Saturday 21 

and Sunday morning have tripped over cartons 22 
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of Philly Pizza debris, cans. And to me this 1 

is clear indicia of the fast food operations 2 

of this establishment.  And I'm just going to 3 

move on.  4 

  Chairman Loud, at an earlier 5 

hearing you alluded once to personal safety 6 

concerns, and I just want to speak to that 7 

since you opened the door and talked about it 8 

earlier. 9 

  I have been -- 10 

  CHAIRMAN LOUD:  As long as you can 11 

be brief, Ms. Alonzo, because I really don't 12 

think the context -- 13 

  MS. ALONZO:  Yes, I'll be brief. 14 

  CHAIRMAN LOUD:  -- in which I 15 

raised it relates to the definition. But go 16 

right ahead, just be brief. 17 

  MS. ALONZO:  Well, I've been 18 

increasingly concerned about my personal 19 

safety.  I've been yelled at and cursed by 20 

drunken patrons who know exactly where I live. 21 

 I have been called a white supremacist, 22 
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although I'm very Latino so that is really 1 

kind of laughable to me.  And two Thursdays 2 

ago I had a person throwing a six pack of 3 

empty Corona bottles from his car at me at the 4 

sidewalk when I came out to check on the noise 5 

at 1:30 a.m.  I just wanted to refer back to 6 

that because it did come up in an earlier 7 

hearing. 8 

  And also, appellant testified at 9 

the last hearing that he has invested a lot of 10 

his savings into his property.  Well, all my 11 

savings and those of my neighbors are invested 12 

in our respective properties, whose property 13 

value are undoubtedly diminishing.  I say all 14 

that because this has been brought out in the 15 

past. 16 

  I've lived there for seven years.  17 

Linda has lived there for 12.  I think Alex 18 

testified 20.  Long before appellant commenced 19 

renting his property one year ago. 20 

  Just in closing, this is a classic 21 

case of why the Zoning law does not allow as a 22 
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matter-of-right certain types of 1 

establishments to operate in our zone.  The 2 

precise reason we have all the Potomac Street 3 

problems facing our community detailed today 4 

is because of the disruptive use of its 5 

premises by appellant.  Board members, please 6 

enforce our Zoning laws and support and uphold 7 

the DCRA's rightful finding that Philly uses 8 

and deny their appeal. 9 

  Thank you. 10 

  CHAIRMAN LOUD:  Thank you, Ms. 11 

Alonzo. 12 

  Are there questions from the Board 13 

for Ms. Alonzo? 14 

  Mr. Brown, did you have any 15 

questions? 16 

  MR. BROWN:  No questions. 17 

  CHAIRMAN LOUD:  Okay.   18 

  (Witness excused.) 19 

  MR. SULLIVAN:  I may have misspoke. 20 

 There was one neighbor that wanted to testify 21 

and she couldn't make it, and I have written 22 
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testimony.  Request permission to submit it. 1 

  CHAIRMAN LOUD:  Just submit it for 2 

the record? 3 

  MR. SULLIVAN:  Submit it for the 4 

record. 5 

  CHAIRMAN LOUD:  Do you have copies 6 

of it? 7 

  MR. BROWN:  That's fine. 8 

  CHAIRMAN LOUD:  Okay.  So you have 9 

a copy that you can give Mr. Brown and Ms. 10 

Bolling? 11 

  MR. SULLIVAN:  Yes, I do. 12 

  CHAIRMAN LOUD:  Okay.  And then you 13 

can give Ms. Bailey a copy.  We'll mark it. 14 

  Do you want to state on the record 15 

the name of the -- 16 

  MR. SULLIVAN:  It's testimony from 17 

Ms. Linda Makings from 1214 Eaton Court, 18 

Northwest. 19 

  CHAIRMAN LOUD:  Thank you.  We'll 20 

get that marked with an exhibit number. 21 

  MS. BAILEY:  Mr. Chairman, that'll 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 382

be Exhibit 56. 1 

  CHAIRMAN LOUD:  Thank you, Ms. 2 

Bailey. 3 

  And does that conclude your case, 4 

Mr. Sullivan? 5 

  MR. SULLIVAN:  Well, I'd like to 6 

make a short closing argument, if I may? 7 

  CHAIRMAN LOUD:  Well, the closing 8 

statement is allowed for the appellant. I 9 

don't believe it's allowed under our rules for 10 

the intervenors. 11 

  MR. SULLIVAN:  It's part of my 12 

case. 13 

  CHAIRMAN LOUD:  I'm sorry? 14 

  MR. SULLIVAN:  It's part of my 15 

case.  This is part of the intervenor's case. 16 

And I believe we have an hour to make an case. 17 

 And I believe I have the opportunity to make 18 

a legal argument. 19 

  CHAIRMAN LOUD:  Okay.  But just for 20 

your records -- 21 

  MR. BROWN:  To make it easy, Mr. 22 
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Chairman, I have no objection. 1 

  CHAIRMAN LOUD:  Okay.  Just in 2 

future cases, it's not something that -- the 3 

same thing with special exceptions and 4 

variances.  It's the party who is bringing the 5 

request for relief that gets the closing 6 

statement.  But, please, go right ahead. 7 

  MR. SULLIVAN:  Well, it's not a 8 

closing statement. It's my legal argument to 9 

go with our testimony. 10 

  The appellant's C of O permits the 11 

appellant to operate only as a restaurant, 12 

which is a permitted use in the C-2-A.  And in 13 

August DCRA investigated and determined that 14 

the appellant was clearly not operating as a 15 

restaurant and therefore issued the Notice to 16 

Revoke the Certificate of Occupancy.   17 

  The appellant then brought this 18 

case, and it's here today with the burden to 19 

prove that DCRA and the Zoning Administrator 20 

were wrong. And actually, the appellant has 21 

actually done a very good job of proving the 22 
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Zoning Administrator's case itself. 1 

  The appellant has admitted that the 2 

food is not consumed primarily on the premises 3 

to the tune of somewhere under 45 percent. 4 

  The appellant has bolstered his 5 

case by claiming several times that the 45 6 

percent number was an improvement over the 7 

situation in August.  He actually has it in 8 

his prehearing statement on page 6 where he 9 

states that the closing of Georgetown Cupcake 10 

has "increased dine-in customers."  He 11 

actually testified that the long lines for 12 

Georgetown Cupcake made it "difficult if not 13 

impossible for customers to get through the 14 

crowds and into the restaurant."  So there's 15 

no dispute at all that the on-premises 16 

consumption percentage was somewhere under 45 17 

percent.  And based on the claim of 18 

impossibility, one should conclude the 19 

percentage was significantly less than 45 20 

percent. 21 

  So the credible evidence from our 22 
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side of the aisle shows that the 45 percent 1 

number is a fantasy right up to whatever date 2 

the Board will accept testimony for it.  It's 3 

not even close. 4 

  Philly Pizza is just not a 5 

restaurant under the definition in the Zoning 6 

regs.  And it's interesting to see the 7 

contortions of the appellant in attempting to 8 

wiggle out of this inevitable conclusion. 9 

  In November when the appellant had 10 

just three days of sales numbers amounting to 11 

a percentage over 50 percent, appellant's 12 

counsel said the sales figures were "the 13 

critical issue for Mr. Le Grant."  Later in 14 

that hearing he said "The primary piece of 15 

information was a breakdown analysis of the 16 

sales figures."  He also said that "the sales 17 

figures presented a compelling case that 18 

Philly Pizza operates as a restaurant." 19 

  When we get to January 12th and we 20 

have seven weeks of figures that average out 21 

to 45 percent in addition to the testimony 22 
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that that number was higher than it was in 1 

August.  And then appellant's expert says that 2 

you must look to the physical layout instead 3 

of the sales figures.  And appellant's counsel 4 

says that he doesn't think you really should 5 

even rely on his six or seven weeks, that a 6 

more important distinction is that Philly 7 

Pizza "looks and feels and acts like a 8 

restaurant."  We can go that way too, because 9 

I think my clients and the ANC have 10 

represented exactly how Philly Pizza looks and 11 

feels and acts. 12 

  The most misleading contortion is 13 

when appellant's zoning expert inserts the 14 

words "on-site" into his purported definition 15 

of restaurant.  Even though the words don't 16 

exist, it's completely made up. 17 

  You've heard the definition enough 18 

times.  One more times bears repeating.  It's 19 

a place of business where food is prepared and 20 

sold to customers primarily for consumption on 21 

the premises. 22 
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  Mr. Bello in his written and oral 1 

testimony continually inserts the words "on-2 

site" in front of "customers," but it's not 3 

there.  I don't think he's doing it on 4 

purpose. He just really -- the facts aren't on 5 

his side, so he has to be creative.  But 6 

that's going beyond being creative.  That's a 7 

misrepresentation, and it's incorrect. 8 

  An important point regarding 9 

statutory construction from the D.C. Court of 10 

Appeals case Citizens Association of 11 

Georgetown.  The Court laid out the principle 12 

that in an interpreting a Zoning regulation 13 

the Board must look to the language of the 14 

regulation.  And when that language is 15 

unambiguous, as Mr. Bello said it was, and 16 

does not produce an absurd result, there is no 17 

need to look beyond the plain meaning of that 18 

regulation. 19 

  I don't think the Board has any 20 

reason to go further to determine whether or 21 

not Philly Pizza is a fast food establishment, 22 
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but that analysis is pretty straightforward as 1 

well.  Again, let's use the appellant's own 2 

testimony.  More than 55 percent of Philly 3 

Pizza's customers pay for their feed before 4 

they eat it.  Despite the contradictory 5 

statements made under oath, the appellant has 6 

admitted that Philly Pizza's food has often 7 

been served on something other than 8 

nondisposable tableware. He has admitted that 9 

he must hire security guards to handle the 10 

high level of carryout patrons. He has 11 

admitted that he has no dishwasher to wash his 12 

alleged nondisposable tableware.  And he has 13 

admitted that he has placed trash cans in 14 

public areas to collect the packaging and 15 

plates and napkins that accompany his pizza 16 

slices.  And this is all based on the 17 

testimony only of the appellant. 18 

  Even his 45 percent numbers are not 19 

corroborated by anybody, or anything.  He 20 

hasn't presented one witness here to say that 21 

they've ever dined in at this place. 22 
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  So for good measure let's consider 1 

the testimony from Mr. Starrels, especially 2 

his detailed observation of a 138 to 6 ratio 3 

of carryout to dine-in.  And all 6 dine-in 4 

patrons were using paper plates. 5 

  We have the investigation of DCRA, 6 

which lines up convincingly with Mr. Starrels' 7 

observations. 8 

  And we have the testimony of my 9 

clients who have observed and endured these 10 

operations for their entire existence. 11 

  We have the photos taken by my 12 

clients that show, among other things, food 13 

being served on something other than 14 

nondisposable tableware and a prodigious 15 

amount of carryout traffic such that it 16 

requires security guards and police visits. 17 

  So the Board, I think, has four or 18 

five rather easy to reach rationales for 19 

denying this appeal. 20 

  The first, because the appellant 21 

admits that they are less than 45 percent on-22 
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premises consumption.  The food is not sold 1 

primarily for consumption on the premises.  2 

And they come up well short in meeting the 3 

plain definition of restaurant. 4 

  In addition to that, all the 5 

credible and verifiable and consistent 6 

evidence suggests that instead of 45/55 7 

between on and off-premises, the breakdown is 8 

more like 95 to 5.  And I think the Board has 9 

plenty of evidence before it to make such a 10 

determination. 11 

  The third area where they could 12 

reach a rationale to denial the appeal is that 13 

the appellant certainly appears to be a fast 14 

food establishment.  They've admitted that 55 15 

percent of its customers pay for their food.  16 

They use something other than nondisposable 17 

tableware.  And because they have admitted to 18 

having no dishwasher and to having trash cans 19 

in public areas, the Board could find that, 20 

again based only on appellant's own 21 

admissions, they're a fast food establishment. 22 
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 If you don't want to go just by their 1 

admissions, then throw on all the credible 2 

evidence that proves that even the dine-in 3 

customers eat on paper plates, not only in 4 

August but to this very day. 5 

  A fifth rationale is that based on 6 

the interpretation of the word "subordinate" 7 

when evaluating accessory uses, a 45 percent 8 

to 25 percent relationship doesn't translate 9 

to a clearly subordinate relationship anyway. 10 

  I would just point out about the 11 

definition of fast food establishment because 12 

there were some questions about that.  I'd 13 

like to go through that reg quickly.  You're a 14 

fast food establishment if your food is 15 

prepared and sold to customers for consumption 16 

and at least one of the following conditions 17 

apply. 18 

  It's been shown -- clearly it's 19 

been admitted that item C applies.  Food is 20 

served on anything other than nondisposable 21 

tableware; that's it.  It's not -- it doesn't 22 
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say that's an indication of anything else.  It 1 

says if that's a fact, then you're a fast food 2 

establishment. We've established that's a 3 

fact. It's been admitted that that's a fact, 4 

but we've established it with credible 5 

testimony. 6 

  So that's all I have.  By any 7 

analysis Philly Pizza is just not a 8 

restaurant. And DCRA figured that out and 9 

revoked the Certificate of Occupancy.  The 10 

Zoning Administrator did not error.  And 11 

nothing either side has said here supports a 12 

conclusion otherwise. 13 

  My clients, the intervenors, have 14 

borne the brunt of the appellant's blatant 15 

illegal use of this property and they 16 

respectfully urge the Board to deny this 17 

appeal. 18 

  Thank you. 19 

  CHAIRMAN LOUD:  Thank you, Mr. 20 

Sullivan. 21 

  I believe, Mr. Brown, we are back 22 
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at you for any rebuttals, as appropriate, and 1 

then closing statement. 2 

  MR. BROWN:  And I'm happy to 3 

proceed and try to keep it moving quickly.   4 

  I would, before I do anything, and 5 

I want to focus the Board's attention on kind 6 

of the threshold issue here.  And I wasn't 7 

expecting much, but I was amazed by the 8 

failure of DCRA to properly investigate and be 9 

willing to document their investigation. 10 

  One:  Mr. Hill, putting aside that 11 

he spent at most eight hours of 110 hours a 12 

week at this establishment, he couldn't 13 

produce the photos he took because of some 14 

computer problem. He's had months to fix that. 15 

  And most amazing, and the Board 16 

ought to be greatly concerned about this, that 17 

DCRA will not produce what they claim is a 18 

investigative report that was conducted. 19 

  In the absence of any of those 20 

documentation, I don't think DCRA has even 21 

reached a threshold of a meaningful 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 394

investigation or a meaningful basis to revoke 1 

Mr. Kocak's Certificate of Occupancy.  I mean, 2 

they're imposing the death penalty for his 3 

business without any documentation, a shoddy 4 

investigation and as we'll discuss later on, 5 

Mr. Le Grant admits that at most he had the 6 

oral authority to issue a Notice to Revoke in 7 

a section of the Building Code, not Zoning 8 

Regulations, which he has no authority to do. 9 

 So he acted without authority.  And I think 10 

Mr. Bello can add to that further, but I just 11 

want to put it in a context there. 12 

  I'd like to briefly reintroduce Mr. 13 

Kocak and ask him some questions.  And again, 14 

in August 2009 you were using the real 15 

nondisposable plates and silverware that we 16 

introduced earlier for all your dining 17 

customers, is that correct? 18 

  MR. KOCAK:  Yes. 19 

  MR. BROWN:  And the only time that 20 

that did not occur was at late night hours as 21 

a result of volume, correct? 22 
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  MR. KOCAK:  That's right. 1 

  MR. BROWN:  Your intention all 2 

along and when you were filling out the 3 

paperwork, the DCRA officials changed the name 4 

on the applications from restaurant to 5 

prepared food shop; your attention was always 6 

to operate a restaurant? 7 

  MR. KOCAK:  As a restaurant. 8 

  MR. BROWN:  With people dining in? 9 

  MR. KOCAK:  Yes. 10 

  MR. BROWN:  And you've seen the 11 

pictures and the characterizations of your 12 

restaurant as really as just a place for late 13 

night partygoers? 14 

  MR. KOCAK:  Hours after 1:30. 15 

  MR. BROWN:  But that's only a small 16 

part of your business, is that correct? 17 

  MR. KOCAK:  Weekends, yes. 18 

  MR. BROWN:  But you operate 110 19 

hours a week? 20 

  MR. KOCAK:  Yes. 21 

  MR. BROWN:  And you operate, and 22 
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we've shown the Board pictures of families 1 

eating in? 2 

  MR. KOCAK:  That's right. 3 

  MR. BROWN:  And that is an 4 

important part of your operations, is that 5 

correct? 6 

  MR. KOCAK:  Yes. 7 

  MR. BROWN:  Okay.  I would like to, 8 

and Mr. Kocak can discuss these, I have four 9 

letters here from various Turkish American 10 

organizations who've written on their official 11 

stationary to indicate their patronage of the 12 

dine-in restaurant and also the catering 13 

facilities. 14 

  MR. SULLIVAN:  Objection.  15 

Relevance. 16 

  MS. BOLLING:  Objection.  They're 17 

not here to cross. 18 

  I mean, if you wanted to say they 19 

dined in, Pat, you've got to have them here. 20 

  MR. BROWN:  No. I -- 21 

  CHAIRMAN LOUD:  Hold on for a 22 
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second.  Objection is noted.  Let Mr. Brown 1 

finish articulating what the basis of 2 

submission would be for these. 3 

  MR. BROWN:  Well, there's been a 4 

strong characterization both by DCRA and the 5 

intervenors that all this is a place where 6 

drunken college students come in and nobody 7 

else dines in. 8 

  MR. SULLIVAN:  Objection -- 9 

  MR. BROWN:  Well, Mr. Meeraus -- 10 

  CHAIRMAN LOUD:  Objection noted, 11 

Mr. Sullivan. 12 

  MR. BROWN:  Well, Mr. Meeraus made 13 

the argument, which I think I tried to refute 14 

based on numbers, but that nobody ever dines 15 

in at this restaurant.  And he said one person 16 

dined in on Christmas day and I say our 17 

records show many times that numbers.  This, I 18 

have the right to refute the characterizations 19 

by putting in front of the Board 20 

characterizations of other people and on 21 

behalf of their organizations. 22 
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  Let me just read one which was -- 1 

  CHAIRMAN LOUD:  Wait -- wait a 2 

minute, Mr. Brown, before you read it.  Okay. 3 

 So you're introducing it to rebut some of the 4 

evidence that was brought out in that regard. 5 

 So then you're in rebuttal phase of your 6 

case.  That was brought out impinging, 7 

allegedly, the type of operations run by your 8 

client. 9 

  Now let's hear from Mr. Sullivan 10 

and Ms. Bolling right quick, and then we can 11 

make a ruling on this. 12 

  MR. SULLIVAN:  I'm concerned about 13 

the relevance of what it has to do with the 14 

Turkish American Federation because Mr. Brown 15 

has brought up the appellant's minority status 16 

as if it was relevant before. And so I don't 17 

know. 18 

  Are we hearing -- are these people 19 

just testifying that, yes, they ate in the 20 

restaurant one time?  Then I have no problem 21 

with it if that's the substance of the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 399

testimony.  But if it comes in, I would like 1 

the chance to read it and respond to it. 2 

  CHAIRMAN LOUD:  Okay.  That's fair 3 

enough. 4 

  Ms. Bolling? 5 

  MS. BOLLING:  My objection is I 6 

don't want Pat to read into record.  He can 7 

submit it like the other neighbor who couldn't 8 

be here and the Board can take it under 9 

consideration.  But I don't want him to read 10 

it as he's testifying as if he's speaking in 11 

their words. 12 

  CHAIRMAN LOUD:  Thank you, Ms. 13 

Bolling. 14 

  Board members, any reflections or 15 

thoughts on this before a ruling is rendered? 16 

 Okay.   17 

  My thought is that Mr. Brown is in 18 

the rebuttal phase of his case and that he 19 

should be allowed to introduce evidence during 20 

this phase that rebuts some of the evidence 21 

that was introduced during the intervenor's 22 
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case and/or the appellee's case.  And the 1 

specific evidence he's trying to introduce 2 

just seeks, as I understand, to establish that 3 

there are customers and patrons for the 4 

business other than allegedly unruly young 5 

people on Friday night. 6 

  I think that that's a legitimate 7 

use of the rebuttal phase. I don't see any 8 

reason why it should be read into the record. 9 

I think it should be marked properly as an 10 

exhibit.  You can certainly, and I think you 11 

started to do that, indicate that this is 12 

testimony that rebuts what had been brought 13 

out earlier. 14 

  I do think it's appropriate that 15 

you allow Mr. Sullivan and Ms. Bolling an 16 

opportunity to take a look at it as well as 17 

Board members.  But I think if it's just for 18 

the purpose of rebutting this notion that 19 

there are only unruly students on Friday 20 

nights and Saturday nights that are at the 21 

facility:  (a) I don't see the harm in it, 22 
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and; (b)  There's already testimony to that 1 

effect that's not harmful.  I think 2 

Commissioner Starrels himself testified that 3 

he's seen about six people in there dining in 4 

and he didn't indicate that they were unruly 5 

patrons.  So I don' see why it would be so 6 

prejudicial to allow this additional testimony 7 

in should be included.  But I don't think it's 8 

fair to let it in and not allow Mr. Sullivan 9 

and Mr. Bolling to see what it is, and the 10 

Board as well. 11 

  MR. BROWN:  All right.  And the 12 

first one I set up, just so we keep on track 13 

from an administrative standpoint, was a 14 

letter from TUSKON, which is the Turkey 15 

Confederation of Businessmen and 16 

Industrialists.  And I think that will be 17 

Exhibit 57. 18 

  The next would be a letter from the 19 

Rumi Forum, which is another multicultural or 20 

Turkish organization based here in Washington. 21 

 And I guess that would be 58. 22 
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  The next one would be from the 1 

American Turkish Friendship Association, it 2 

would be I guess 59. 3 

  And the fourth and final one is 4 

from the Turkish American Chamber of Trade, 5 

Industry and Commerce.  And that would be 6 

Exhibit 60. 7 

  CHAIRMAN LOUD:  Thank you, Mr. 8 

Brown. I've received four exhibits and each of 9 

which is about one page and looked to 10 

represent what you had indicated they 11 

represent. 12 

  Ms. Bolling and/or Mr. Sullivan, 13 

did you have any further objections to this? 14 

  MS. BOLLING:  No further 15 

objections. 16 

  CHAIRMAN LOUD:  Thank you, Ms. 17 

Bolling. 18 

  Mr. Sullivan? 19 

  MR. SULLIVAN:  No objections.  I 20 

don't think it really proves anything, so -- 21 

  CHAIRMAN LOUD:  Okay.  Thank you.  22 
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  I think we can proceed forward, Mr. 1 

Brown, with your -- are you about to wrap up 2 

your closing or -- 3 

  MR. BROWN:  Oh, no, no, no. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MR. BROWN:  That's not my time, 6 

that's their time.  No, because I finished 7 

mine and I didn't add anything. We were at 36 8 

minutes when I left the last hearing. 9 

  MEMBER MOLDENHAUER:  No. I believe 10 

that we had a report that you were 17 -- 40 -- 11 

  CHAIRMAN LOUD:  Fourteen. 12 

  MEMBER MOLDENHAUER:  -- minutes 13 

remaining based on my notes.  And I believe 14 

that Mr. Moy put that up when you started your 15 

final rebuttal. 16 

  MR. BROWN:  Okay.   17 

  CHAIRMAN LOUD:  Yes.  I know that 18 

we were not at 36 minutes.  And my notes 19 

reflect that she's given you more than I had, 20 

I had 14 minutes. 21 

  MR. BROWN:  Some of this time is 22 
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administrative, submitting rebuttal 1 

information.  I mean, I don't think that 2 

should be -- I mean, we spent the last few 3 

minutes -- 4 

  CHAIRMAN LOUD:  It's not running 5 

right now, though. 6 

  MR. BROWN:  Well, it was a second 7 

ago. 8 

  CHAIRMAN LOUD:  You intend on 9 

taking more than 17 minutes? 10 

  MR. BROWN:  I plan to use it if I 11 

can, but I want it to be, you know, mine as 12 

opposed to -- why don't we do this?  I have 13 

several things I'd like to introduce in the 14 

nature of rebuttal information.  I'd like to 15 

do that all at once so that the clock isn't 16 

running. 17 

  CHAIRMAN LOUD:  Okay.  Why don't we 18 

do that?  Take a few minutes to do that. 19 

  How many pieces -- exhibits, I 20 

guess, that you have? 21 

  MR. BROWN:  And they go hand-in-22 
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hand. I am introducing -- and I'm going to 1 

maintain the originals if I could. 2 

  MR. SULLIVAN:  Objection.  Is this 3 

the time for new evidence or is rebuttal 4 

rebuttal?  He had it prepared before he heard 5 

our testimony, so -- 6 

  CHAIRMAN LOUD:  It sounds a bit 7 

extraordinary, doesn't it, to have it all 8 

prepared and laid out?  But rebuttal is for 9 

rebuttal and I think he's indicating that this 10 

is rebuttal.  It's not the time for new 11 

evidence. It's just to rebut. 12 

  MR. BROWN:  It's rebuttal in the 13 

nature of:  (1)  DCRA and their investigator 14 

and the report that I haven't seen making 15 

characterizations of the volume of the various 16 

business levels when their investigation was 17 

taking place.  What Mr. Kocak at great labor 18 

has done is gone back to his paper ledgers for 19 

August of 2009 when the investigation.  He did 20 

not have the computer capacity then, as we 21 

noted before, but he has a log on a daily 22 
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basis showing the transactions where they're 1 

entered with notations to go here delivery.  2 

And as a result of all this, and its 3 

incomplete.  I'll tell you right now that its 4 

only for about half the days in August.  But 5 

it does give you, again, in a documented 6 

fashion to rebut kind of the conclusions that 7 

have been made both by DCRA and the 8 

intervenors about the nature of my client's 9 

business. 10 

  DCRA looked at eight hours of 11 

operations and reached a conclusion.  The 12 

intervenors have looked at perhaps longer 13 

time, but not at the same period as the DCRA 14 

investigation.  And I'm able to provide 15 

finally the old fashioned way with digging the 16 

numbers for the August time period. 17 

  CHAIRMAN LOUD:  But why would you 18 

wait to do that on rebuttal.  When we started 19 

out today, we were still in your case, weren't 20 

we? 21 

  MR. BROWN:  Because -- 22 
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  CHAIRMAN LOUD:  We were. And to-- 1 

  MR. BROWN:  And I indicated to you-2 

- 3 

  CHAIRMAN LOUD:  To wait until the 4 

eleventh hour and provide us with all of that 5 

documentation that we're not going to have any 6 

opportunity to review right now, I'm just 7 

curious as to why you didn't do that earlier 8 

when we were still in your case.  Because you 9 

hadn't closed your case. 10 

  MR. BROWN:  And at the time I 11 

indicated that it was more efficient for me to 12 

listen to DCRA's case.  Again, they've 13 

submitted on paperwork in advance of the 14 

hearing.  So rather then me guess on what they 15 

were going to say, I wanted to hear their 16 

presentation.  Now that presentation raised 17 

the specific questions that this is answering 18 

to. 19 

  I reserved the right of my time and 20 

the ability to use that rebuttal.  It rebuts 21 

both their written conclusions as well as the 22 
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testimony.  I think it's appropriate. 1 

  I've also taken the liberty of 2 

taking this and putting it into a tabular form 3 

because while I have copies I'll submit in the 4 

record, I don't think the Board should be 5 

forced to go through the labor that Mr. Kocak 6 

did in going through and counting individual 7 

transactions. 8 

  CHAIRMAN LOUD:  How does this rebut 9 

Investigator Hill's testimony? 10 

  MR. BROWN:  Because he looked at an 11 

eight period over four days.  It's really 12 

unclear, but no more than eight hours.  And 13 

I'm able to provide contemporaneous for his 14 

investigation the actual, albeit it in low 15 

tech form, transactions that my client was 16 

recording and reporting you know as far as his 17 

sales. 18 

  At the time that the investigation 19 

was occurring these were the state of his 20 

records.  If DCRA had bothered to ask for any 21 

empirical information, which they didn't, this 22 
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is what he would have turned to at the time.  1 

Now six months later, I'll admit, that we 2 

don't have every day in August but we have at 3 

least a dozen or more days that show the state 4 

of his business operations when DCRA was 5 

claiming that he was primarily a carryout. 6 

  CHAIRMAN LOUD:  I'm sorry. 7 

  Are you okay Commissioner Starrels? 8 

 Okay. Sorry.  Couldn't tell from up here. 9 

  But again, we're looking at this 10 

definition of what a fast food establishment 11 

is, whether based on that definition the 12 

investigator's investigation, and his 13 

testimony is credible evidence, it doesn't 14 

have to be in writing, helps to establish 15 

whether or not it is a fast food establishment 16 

or a restaurant.  And you're thinking that 17 

what you have there is still relevant to our 18 

overall review? 19 

  MR. BROWN:  Absolutely.  I mean, 20 

and my colleague Mr. Sullivan repeatedly went 21 

back to the numbers I've provided up to this 22 
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point, the charts breaking down in/out and 1 

delivery as being critical to how the Board 2 

decides. 3 

  The Board has made it clear and it 4 

was very difficult for me until now to 5 

respond, made it very clear that you were 6 

interested first and foremost of the August 7 

time frame when DCRA undertook its 8 

investigation. I've been able to provide that 9 

information.  You know, again its not pretty, 10 

its not computerized and, you know, its a 11 

handwritten system which I have copies which 12 

you can examine and make a judgment about how 13 

reliable it is.  But if DCRA had bothered to 14 

ask when they came out to visit Mr. Kocak, 15 

this is what they would have received.  This 16 

is what his responses would have been based 17 

on. 18 

  And for DCRA to say he's primarily 19 

a carryout without these numbers, I should 20 

have the right to refute that. 21 

  MR. SULLIVAN:  Can I point out that 22 
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that's -- 1 

  CHAIRMAN LOUD:  Mr. Sullivan? 2 

  MR. SULLIVAN:  just -- I could go 3 

through the transcript and find the exact 4 

quotes.  But Mr. Brown and Mr. Kocak have 5 

professed that they don't have any information 6 

from before the first three days that they 7 

calculated.  This is the moving target that we 8 

have with these guys. 9 

  If we come up with a rationale of 10 

why they don't qualify as a restaurant or fast 11 

food establishment, they come up with some 12 

other kind of evidence.  And now here it is:  13 

New evidence that should have been in November 14 

and the evidence didn't exist.  He doesn't 15 

keep those records, that's what he said. He 16 

said it very clearly "don't keep those 17 

records."  Now all of a sudden the records are 18 

here. 19 

  So what value will these numbers on 20 

a piece of paper by the one person -- the one 21 

person that writes these numbers down that has 22 
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everything to lose by losing this appeal, 1 

unverified, no witnesses other that.  I mean, 2 

it's -- this is -- you know, when does the 3 

moving target stop?  I don't know.  I need a 4 

chance to respond to that. 5 

  But secondly, Mr. Kocak has already 6 

testified that the numbers were 45 percent and 7 

over a two month period and that that number 8 

was higher than it was in August.  So was his 9 

testimony a lie before or is this going to 10 

clear it up?  Did he have the numbers before 11 

and now all of a sudden he shows -- what -- 12 

first of all, it's not rebuttal testimony. I 13 

mean, we all know that.  I mean, it's the 14 

basic heart of the case, documentation that he 15 

couldn't produce, said he didn't have and now 16 

he's submitted the numbers he submitted and he 17 

can't just keep changing them.  What 18 

credibility does it have now?  I don't think 19 

any. 20 

  MR. BROWN:  Mr. Chairman, I'm not 21 

changing any numbers. 22 
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  CHAIRMAN LOUD:  Thank you, Mr. 1 

Sullivan. 2 

  Let's go to Ms. Bolling then.  3 

We'll come back. 4 

  MS. BOLLING:  Chairman, I agree.  5 

This isn't rebuttal.  This is evidence that he 6 

didn't have at the earlier proceeding that now 7 

he's trying to put before his case in chief, 8 

which has already been closed.  So on that 9 

basis we would ask that the evidence be 10 

excluded from the record. 11 

  CHAIRMAN LOUD:  I'm sorry.  If you 12 

could repeat the last part of what you said. 13 

  MS. BOLLING:  Because it's not 14 

rebuttal, it's evidence that he should have 15 

had in his case in his chief but he was unable 16 

to produce it at that time.  And now he's gone 17 

back and recreated it so he wants to sneak it 18 

in, but it's too late.  And it's not rebuttal 19 

evidence. It was evidence in his case in chief 20 

and he didn't have it at the time. 21 

  CHAIRMAN LOUD:  And its not 22 
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rebuttal because it doesn't specifically rebut 1 

Investigator Hill's testimony about buying 2 

the-- 3 

  MS. BOLLING:  The eight hours -- 4 

  CHAIRMAN LOUD:  Okay.  All right. 5 

  And, Mr. Brown, we'll give you the 6 

last word and I think we've probably prepared 7 

to make a ruling.  If Board members have any 8 

questions, we'll get those out and then we'll 9 

make a ruling. 10 

  MR. BROWN:  Well, I mean, I think 11 

it's clearly rebuttal.  Just like the letters 12 

before where responding directly to 13 

characterizations and testimony about the 14 

nature of my client's business there have been 15 

characterizations and assertions both by DCRA 16 

and the intervenors as to numbers.  And I'm 17 

responding to  those with the best information 18 

I now have available to me and in the same 19 

manner that I didn't have these letters 20 

previously, I have them now. 21 

  I didn't have the benefit of 22 
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knowing DCRA's information until today.  I 1 

didn't have these numbers, quite frankly, 2 

until this morning.  And then we put them on 3 

the charts we have here.   4 

  So I think it's clearly rebuttal.  5 

And also, more importantly, its information 6 

that I think the Board would like to see.  7 

Because I think I say questions on people's 8 

minds about the DCRA investigation and the 9 

efficacy of that investigation.  And this 10 

provides a different outlook. 11 

  CHAIRMAN LOUD:  Thank you, Mr. 12 

Brown. 13 

  Let me see if Board members have 14 

any final reflections before I make a ruling 15 

on this.  It doesn't appear that Board members 16 

do.  As presiding official, I think I'm going 17 

to rule -- I'm going to misstate the rule. But 18 

I think it's 3517 or one of the rules.  I 19 

think Ms. Bailey or Mr. Moy will get it for 20 

me.  It's my responsibility to make rulings on 21 

these types of issues. 22 
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  Having heard from all of the 1 

parties and Board members as they weighed in, 2 

I'm going to rule against the admissability of 3 

these additional records.  I think the reason 4 

offered by Mr. Brown for admission was that he 5 

needed to hear the testimony from the DCRA 6 

before he could pull together this 7 

information.  But clearly this level of 8 

information was pulled before having had the 9 

opportunity to hear Investigator Hill. 10 

  I also think I'm persuaded by Ms. 11 

Bolling's argument that this evidence from 12 

what I can glean, it doesn't rebut 13 

Investigator Hill's testimony.  Investigator 14 

Hill testified that there was purchase for 15 

items prior to consumption; that was the 16 

dessert that Ms. Moldenhauer asked him about. 17 

 That the persons that he observed in the 18 

restaurant were:  Given disposable items to 19 

have their food in; that no one came to order 20 

inside; that on the four times that he visited 21 

I believe he say one person and they were 22 
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visiting from Spain, he made small talk with 1 

them.  But 80 -- I think it was 80 percent of 2 

the customers were -- 80 percent of the 3 

customers were carryout and then another 20 4 

percent, I think, were delivery.   So it 5 

doesn't appear as if this evidence is rebuttal 6 

evidence. 7 

  And again, I'm taking note of the 8 

arguments made by Mr. Brown and the response 9 

of Mr. Sullivan as well as Ms. Bolling. But I 10 

don't think its rebuttal evidence. 11 

  I also think that evidence being 12 

introduced this late in the proceeding has the 13 

effect of essentially reopening the entire 14 

proceeding.  Because these parties would have 15 

an opportunity, they have a right really, to 16 

cross-examine Mr. Kocak on these records all 17 

over again from scratch as if this hearing had 18 

just started right now at 7:00 this evening. 19 

And that would be very inappropriate to allow 20 

that to happen in this case because this 21 

information was ideally part of the direct 22 
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case of the appellant and should have been 1 

brought forward at that time, or if it was not 2 

available, perhaps a motion could have been 3 

brought before the BZA to continue the case 4 

until such time as the evidence was made 5 

available.  But to introduce it at the 6 

eleventh hour like this and it doesn't rebut 7 

anything specific, and it would have the 8 

effect of opening up this entire hearing I 9 

think would be very, very unfortunate.  And so 10 

I'm going to rule against admission of this 11 

evidence. 12 

  And the rule that authorizes the 13 

presiding officer is 3117.3 to rule upon 14 

offers of proof and receive relevant evidence. 15 

  MR. BROWN:  Mr. Chairman, would you 16 

be willing to accept testimony from Mr. Kocak 17 

about his review of contemporaneous records. 18 

He's certainly here. He certainly has the 19 

right to, and I think he already has in his 20 

testimony, and perhaps we'll leave it at that. 21 

He has in his testimony rebutted the 22 
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conclusions of both DCRA and the intervenors 1 

that his is primarily a carryout restaurant. 2 

  CHAIRMAN LOUD:  Again, I think if 3 

he's go some rebuttal testimony, Investigator 4 

Hill had some very specific things I think to 5 

say about Mr. Kocak including that Mr. Kocak 6 

was the person in the basement that told him 7 

that employees were the only ones whose dishes 8 

were being washed.  And I mean if he wants to 9 

rebut that, that's one thing.  But to, again, 10 

reargue his case in chief on rebuttal, I don't 11 

think would be appropriate. 12 

  MR. BROWN:  Let me ask Mr. Kocak a 13 

few questions and I'm willing to move on and 14 

include Mr. Bello.   15 

  CHAIRMAN LOUD:  Okay.   16 

  MR. BROWN:  And I guess my time 17 

starts running. 18 

  MR. SULLIVAN:  I'm sorry. I have a 19 

question.  If he's testifying again, do we 20 

cross again? 21 

  CHAIRMAN LOUD:  You do get an 22 
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opportunity to cross.  His testimony will be 1 

limited to rebuttal issues. If you deem it's 2 

appropriate to cross, you're given that 3 

opportunity. 4 

  MR. SULLIVAN:  Thank you. 5 

  CHAIRMAN LOUD:  Again, but it's 6 

limited just to rebuttal issues, not reopening 7 

earlier testimony. 8 

  MR. BROWN:  Mr. Kocak, prior to 9 

Investigator Hill delivering you the October 10 

Notice to Revoke, have you ever spoken to him 11 

or -- rephrase it. 12 

  When Investigator Hill was 13 

conducting his investigation and visited your 14 

store did you speak with him? 15 

  MR. KOCAK:  No. 16 

  MR. BROWN:  All right.  So the 17 

first time you knew Mr. Hill was when he 18 

handed you the Notice to Revoke? 19 

  MR. KOCAK:  Yes. 20 

  MR. BROWN:  And you never told Mr. 21 

Hill or Investigator Hill that only employees 22 
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ate on the nondisposable plates? 1 

  MR. KOCAK:  No. 2 

  MR. BROWN:  You were never asked by 3 

Investigator Hill for any information about 4 

the breakdown of your sales? 5 

  MR. KOCAK:  It wasn't me.  I never 6 

seen him. 7 

  MR. BROWN:  So you never were asked 8 

for any information by Investigator Hill? 9 

  MR. KOCAK:  No. 10 

  MR. BROWN:  If you had been asked 11 

by Investigator Hill in that August/September 12 

time frame what your breakdown of transactions 13 

were, how would you have documented that? 14 

  MR. KOCAK:  I can -- whatever I 15 

have at that time for same date -- 16 

  MS. BOLLING:  Objection. 17 

  CHAIRMAN LOUD:  I'm not -- yes, go 18 

ahead. 19 

  MS. BOLLING:  Right.  I mean, that 20 

was beyond the -- you're not rebutting 21 

anything Investigator Hill -- I'm tired, Pat, 22 
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but I did listen.  I mean, come on.  He didn't 1 

testify. 2 

  CHAIRMAN LOUD:  I think she makes a 3 

good point.  Okay.   4 

  MR. BROWN:  Right. 5 

  Mr. Bello, if I could, starting 6 

first with the question of the Zoning 7 

Administrator's authority to issue the Notice 8 

to Revoke.  You've been the Zoning 9 

Administrator.  Is the oral authority, oral 10 

delegation from the Director to the Zoning 11 

Administrator to do anything under the 12 

Building Code appropriate? 13 

  MR. BELLO:  My opinion is 14 

absolutely no. 15 

  MR. BROWN:  Okay.  And you would 16 

not have operated under oral authority from 17 

the Director to do an act that you didn't 18 

think you were authorized to do? 19 

  MR. BELLO:  Well, I certainly would 20 

not have, not only because the authority to 21 

revoke reposes in the Building Codes, but 22 
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because the authority to administrator and 1 

enforce the Zoning Regulations is apply 2 

provided for in Chapter 32 of the Zoning 3 

Regulation. 4 

  MR. BROWN:  And has the Board of 5 

Zoning Adjustment ever given any advice on the 6 

issue the Zoning Administrator or the use the 7 

Building Code for a Notice to Revoke? 8 

  MR. BELLO:  Well, if I can just 9 

read a paraphrased excerpt from the famous 10 

Cluck-U Chicken case and the conclusions of 11 

law.  The Board said although a lawfully 12 

issued Certificate of Occupancy may be revoked 13 

by DCRA and enjoined by the Superior Court if 14 

the actual occupancy does not conform with 15 

that permitted, section 12 DCMR ' 110.5.1, 16 

which is the revocation authority section in 17 

the Building Codes, this Board cannot 18 

invalidate a valid Certificate of Occupancy on 19 

that ground. 20 

  My read of that statement is that 21 

the Board itself questions its authority to 22 
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revoke or make valid a validly issued 1 

Certificate of Occupancy in respect to that 2 

section of the Building Codes. 3 

  MR. BROWN:  And while we're still 4 

on the Cluck-U Chicken case, you heard that 5 

Investigator Hill did the investigation in 6 

that matter, is that correct? 7 

  MR. BELLO:  That's correct. 8 

  MR. BROWN:  And ultimately the 9 

Board determined that Investigator Hill's 10 

conclusions were incorrect? 11 

  MR. BELLO:  Well, I guess the 12 

conclusion can be reached by virtual -- the 13 

denial of the appeal. But I'm not privy to 14 

what Inspector Hill's report was on Cluck-U 15 

Chicken. 16 

  MR. BROWN:  And in your experience 17 

and investigative report like which 18 

Investigator Hill prepared for DCRA and was 19 

the basis of Mr. Le Grant's action, is that a 20 

privileged document? 21 

  MR. BELLO:  Absolutely not. 22 
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  MR. BROWN:  And you would have made 1 

that a document available to the party we're 2 

taking action against them? 3 

  MR. BELLO:  Well in this context, I 4 

think it's very central to the determination. 5 

 While there's been a lot of anecdotal 6 

information about observation, I do not 7 

believe that the necessary conclusion for any 8 

establishment under the circumstances could 9 

have been reached without some empirical 10 

evidence. 11 

  MR. BROWN:  You answered my next 12 

question. 13 

  Going back to your expert 14 

testimony, and while we provided numbers for 15 

dine-in, carryout and delivery in making your 16 

expert opinion the critical numbers were the 17 

comparison of dine-in and carryout, is that 18 

correct? 19 

  MR. BELLO:  That's correct. 20 

  MR. BROWN:  And based on the 21 

numbers you've seen both for the August time 22 
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period as well as the numbers you've seen more 1 

recently, November forward through 13 weeks, 2 

has Philly Pizza operated in a consistent 3 

65/35 split between dine-in -- 4 

  MR. BELLO:  That is correct. 5 

  MR. BROWN:  -- and carryout? 6 

  MR. BELLO:  That's correct. 7 

  MR. BROWN:  And based on those 8 

numbers your conclusion is does it meet the 9 

definition of a restaurant? 10 

  MR. BELLO:  Absolutely. 11 

  MR. BROWN:  And in reviewing the 12 

Zoning Administrator's decision and the 13 

investigation report did you find ample 14 

evidence to conclude that this was a fast food 15 

restaurant? 16 

  MR. BELLO:  Absolutely not.  I 17 

think that if there's consensus that a 18 

restaurant would narrowly have a carryout 19 

compliment, then it isn't unreasonable to 20 

expect to see disposable tableware on-premise, 21 

particularly where you have carryout function 22 
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and a delivery function.  So that evidence, in 1 

and of itself, cannot be dependent upon to 2 

conclude that an establishment is a fast food 3 

restaurant. 4 

  MR. BROWN:  And based on what 5 

you've heard and the documents provided or not 6 

provided did the Zoning Administrator's office 7 

and DCRA conduct an adequate investigation to 8 

reach their conclusions? 9 

  MR. BELLO:  The Zoning 10 

Administrator could have done a little bit 11 

more to -- before reaching that conclusion. 12 

  MR. BROWN:  One second. 13 

  Could you in the minute and 57 14 

seconds you have left tell us in the situation 15 

where we are now if there's an allegation of 16 

the Certificate of Occupancy not being 17 

appropriate to the actual use, would the 18 

remedy be to conform the use to meet the 19 

Zoning Administrator's restrictions? 20 

  MR. BELLO:  Well, definitely that's 21 

an option that's opening to the Zoning 22 
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Administrator.  And I believe there's a reason 1 

why the authority to revoke, which is a very 2 

adverse and extreme action, reposes in the 3 

Building Codes and not the Zoning Regulations. 4 

  Chapter 32 provides ample 5 

opportunity for the Zoning Administrator to be 6 

able to enforce the Zoning Regulations.  I 7 

think this has to be actually reviewed or 8 

looked at in the context of who the ultimate 9 

authority is that actually interprets and 10 

enforces the Zoning Regulations. 11 

  If you look at Chapter 32 and you 12 

look at the order of the sections, clearly 13 

3200.1 says that the Mayor is the 14 

administrator and the enforces of the Zoning 15 

Regulations.  We know how that authority 16 

delegates down to the Zoning Administrator. 17 

  We also information under 3200.2 of 18 

the authority of the Board of Zoning 19 

Adjustment to hear determinations. 20 

  So really either the issuance of a 21 

notice of violation or notice of infraction 22 
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under the infractions regulations could get 1 

this ball rolling.  Even a mere zoning 2 

determination by the Zoning Administrator is 3 

appealable to the Board of Zoning Adjustment. 4 

 So ultimately a zoning violation does not 5 

exist until the outcome of its determination 6 

by the Board of Zoning Adjustment, not just 7 

because the Zoning Administrator alleges it. 8 

  MR. BROWN:  And, Mr. Chairman, I 9 

think we're out of time. 10 

  CHAIRMAN LOUD:  Indeed, we are for 11 

-- 12 

  MR. BROWN:  Subject to your 13 

questions and -- 14 

  CHAIRMAN LOUD:  That's right.  I 15 

was going to say and any cross of the rebuttal 16 

witnesses. 17 

  Ms. Bolling, do you have any cross-18 

examination, and then we'll turn to you, Mr. 19 

Sullivan? 20 

  MS. BOLLING:  Mr. Bello, is it your 21 

expert opinion that the operations of this 22 
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establishment are allowed because of a 1 

confusion in the regs? 2 

  MR. BELLO:  Well, that's not the 3 

totality of my testimony.  Certainly the 4 

amendment to the regulations hasn't done great 5 

service to clarity of this issue.  In fact, it 6 

confuses it further. 7 

  If you look at the Text Amendment 8 

that the Zoning Commission adopted, the 9 

singular basis for adopting that Text 10 

Amendment stated that this was being done 11 

because fast food restaurant had found an 12 

ingenious way of changing around their floor 13 

plans.  But the truth, it's to the contrary. 14 

  The fast food restaurant 15 

definitions, the previous ones, were written 16 

specifically to address how fast food chains 17 

operate.  And I think everybody knows that 18 

McDonald's or Burger King kind of adopted to 19 

that and there's been no change whatsoever to 20 

their operations or their manner of 21 

operations.  So the result of this adoption of 22 
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this Text Amendment actually is to create two 1 

extremes.  It's either you're operating as a 2 

prepared food shop in which you're like 3 

Starbucks selling $5 coffees.  There's certain 4 

socioeconomic neighborhoods that those kind of 5 

establishments are not going to. 6 

  The previous definition for a 7 

restaurant obviously covered a much broader 8 

type of establishments. 9 

  So you have two extremes of either 10 

being a coffee shop or having an experience of 11 

fine dining.  And there's some use in between 12 

that the previous definition addressed that is 13 

no longer addressed at this point. 14 

  MS. BOLLING:  So even though the 15 

intent of the regulation and the spirit of the 16 

regulation for restaurant to have most of the 17 

patrons sit down and eat on-site, and that's 18 

not happening here from all the testimony, 19 

you're saying this confusion or if you have 20 

it, a loophole should allow this operation to 21 

continue to operate?  Is that what your 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 432

testimony is? 1 

  MR. BELLO:  No, that's not my 2 

testimony.  That's not my testimony.  My 3 

testimony is that the new definitions of 4 

actually taking away a broad number of type of 5 

establishments that would ordinarily would 6 

have been approved or allowed as a matter-of-7 

right under the old definition and the new 8 

definition does not create clarity.  Because 9 

the elements that are outlined in the new 10 

definition, no single elements allows the 11 

Zoning Administrator to be able to make a 12 

clear determination of what type of users 13 

these are.  And if we're to take from the 14 

Zoning Administrator's testimony, the Zoning 15 

Administrator testified that it's almost like 16 

a hit or miss.  I have to take each 17 

establishment and decide how well they fit. 18 

  MS. BOLLING:  One last question.  19 

You want the Zoning Administrator to issue a 20 

notice of violation or notice of infraction 21 

for a Zoning Regulation.  But Zoning 22 
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Regulations are heard by this body, not Office 1 

of Administrative Hearings.  So why are you 2 

trying to avoid coming to this very body to 3 

decide an occupancy issue? 4 

  You offered notices of violation to 5 

cure this problem, or notice of infraction to 6 

cure this problem.  That's not heard by this 7 

body.  That's heard by the Office of 8 

Administrative Hearings.  And if it's a Zoning 9 

Regulation issue, it bounces here.  This is 10 

the body that hears that.  So why would you 11 

even throw that out?  Why would you muddy the 12 

waters with those? 13 

  MR. BELLO:  Well, it's not muddying 14 

the water, actually.  I think on the civil 15 

infraction regulations there are clear finds 16 

that are outlined for zoning violations.  And 17 

even those appeal may start with the Office of 18 

Administrative Hearings, if those infractions 19 

are a zoning subject matter, then those 20 

hearings from the Office of Administrative 21 

Hearings are appealable to the Zoning Board. 22 
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  MS. BOLLING:  So we end up back 1 

here where it should be heard in the first 2 

place?  I rest. 3 

  MR. BELLO:  Well, is that a 4 

question or -- 5 

  MS. BOLLING:  No.  I rest. 6 

  CHAIRMAN LOUD:  Thank you, Ms. 7 

Bolling. 8 

  Mr. Sullivan, did you have any 9 

cross of the rebuttal? 10 

  MR. SULLIVAN:  Two questions. 11 

  CHAIRMAN LOUD:  I'm sorry? 12 

  MR. SULLIVAN:  Two questions. 13 

  CHAIRMAN LOUD:  Two questions?  14 

Okay.   15 

  MR. SULLIVAN:  For Mr. Bello. 16 

  Is it your testimony that if a 17 

business fails to operate in accordance with 18 

the law, then the Zoning Administrator putting 19 

a stop to that illegal use is an extreme 20 

action? 21 

  MR. BELLO:  Well, the question is 22 
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at what point does the Zoning Administrator's 1 

determination become final, right?  The Zoning 2 

Administrator is not an ultimate administrator 3 

or enforcer of the Zoning Regulations. 4 

  MR. SULLIVAN:  So it's your 5 

testimony that -- is there some reason why the 6 

regulatory body can't put in an end to an 7 

illegal use in the city? 8 

  MR. BELLO:  Well, I mean, you know-9 

- 10 

  MR. SULLIVAN:  Or is it just your 11 

preferred action? 12 

  MR. BELLO:  No. And actually you're 13 

talking about, you know, protecting public 14 

interest it is interesting to me that that's 15 

discussed to say that the only interest to be 16 

protected, all due respects to the experience 17 

of the neighbors here, is the interest of the 18 

neighbors.  You have a business operator who 19 

has invested quite a significant amount of 20 

money and relying on the issuance of building 21 

permit and Certificate of Occupancy. 22 
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  My point here is that no matter how 1 

sympathetic the Zoning Administrator is to the 2 

concerns of the neighbor, that in itself does 3 

not allow the Zoning Administrator not to 4 

follow the administrative due process to get 5 

to the same end point. 6 

  MR. SULLIVAN:  You mentioned that 7 

the new definitions have taken away many uses 8 

that would have been permitted as a matter-of-9 

right before 2007.  Are you suggesting that 10 

Philly Pizza would have been permitted as a 11 

matter-of-right prior to 2007 but not now? 12 

  MR. BELLO:  Not really.  I 13 

mentioned that just in the context of the 14 

confusion and lack of clarity that that 15 

amendment brought into the situation. 16 

  MR. SULLIVAN:  No further 17 

questions. 18 

  CHAIRMAN LOUD:  Thank you, Mr. 19 

Sullivan. 20 

  I believe that we have concluded 21 

the case. 22 
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  COMMISSIONER TURNBULL:  Mr. Chair, 1 

could I ask one clarification? 2 

  CHAIRMAN LOUD:  Absolutely. 3 

  COMMISSIONER TURNBULL:  Mr. Kocak, 4 

in your discussions of Mr. Hill I'm confused. 5 

 You talked about being there to get the 6 

revocation.  But Mr. Hill testified that at 7 

the fourth meeting when he showed up at the 8 

first week of September you came from another 9 

location and he walked through your operations 10 

with him and you showed him the boxes and 11 

everything else.  Are you saying that did not 12 

happen? 13 

  MR. KOCAK:  No, it did not happen. 14 

 I wasn't there. 15 

  COMMISSIONER TURNBULL:  Why at the 16 

time that he said that did you not object? 17 

  MR. KOCAK:  I wasn't -- 18 

  COMMISSIONER TURNBULL:  Why all of 19 

a sudden now at the end are you now saying 20 

that you weren't there? It sounded like you 21 

acquiesced when he testified to that. 22 
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  MR. BROWN:  Well, on cross-1 

examination I asked  Investigator Hill and he 2 

maintained that he spoke to Mr. Kocak.  And I 3 

believe later I have asked Mr. Kocak not just 4 

in rebuttal.  I mean, unfortunately, I can't 5 

get up in the middle and -- I can't object 6 

because I don't like or disagree with his 7 

testimony.  That's what rebuttal and other 8 

thing are for.  But I've tried to make it as 9 

clear as possible that Mr. Kocak hadn't met 10 

the man and had not, you know, made any -- 11 

these numerous admissions that were made. 12 

  And you know, that highlights a 13 

real problem here that I think -- maybe I'm 14 

underestimating the Board.  But the lack of 15 

DCRA's investigative report really handicaps 16 

all of us; the Board, myself and even DCRA in 17 

making their case.  And questions like that in 18 

a well written contemporaneous investigative 19 

report would have identified who the person 20 

talked to.  One would hope the investigator 21 

show his credentials whoever and identify 22 
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them, and that would appear in a written 1 

report.  But we don't have the benefit of that 2 

report. 3 

  Mr. Kocak indicated he was probably 4 

overseas at that time. 5 

  COMMISSIONER TURNBULL:  He was 6 

what? 7 

  MR. BROWN:  He was overseas.  He 8 

was in the process of getting engaged. 9 

  MR. KOCAK:  Yes.  I just -- I got 10 

married that August and I wasn't -- I can 11 

prove that with my passport. 12 

  COMMISSIONER TURNBULL:  Well, I 13 

think we're really looking at the first week 14 

of September. 15 

  MR. KOCAK:  Yes.  I was there. 16 

  MR. BROWN:  Again, we don't know 17 

exactly when he came out because he doesn't 18 

know and he hasn't produced a report. 19 

  MEMBER MOLDENHAUER:  Mr. Kocak, 20 

just one last question following up with Mr. 21 

Turnbull's questions. 22 
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  When you came back, whether it was 1 

from your honeymoon, but when you came back 2 

obviously soon after that you received the 3 

Notice of Revocation, yes? 4 

  MR. KOCAK:  Yes. 5 

  MEMBER MOLDENHAUER:  Did you then 6 

ask any of your employees or the manager that 7 

you had on-site while you were away if they 8 

walked an inspector through the property? 9 

  MR. KOCAK:  Yes. 10 

  MEMBER MOLDENHAUER:  And somebody 11 

else said that they walked an inspector 12 

through the property? 13 

  MR. KOCAK:  I was getting all the 14 

reports.  They were -- that's why I cut my 15 

honeymoon like this, come back quick.  Because 16 

when I see it's getting really tough and then 17 

the inspectors is coming in, look at it.  And 18 

three -- like five or six times, at least 19 

every day they show up, that department, and 20 

DCRA-- 21 

  MEMBER MOLDENHAUER:  So then 22 
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someone was telling you -- I'm sorry. Go 1 

ahead. I don't want to interrupt you.  Go 2 

ahead. 3 

  MR. KOCAK:  I was getting all the 4 

phone calls, that's why I cut it and come 5 

back.  And then after two days, I believe, and 6 

then I received the revoke. 7 

  MEMBER MOLDENHAUER:  So then you 8 

were being told by somebody who was managing 9 

the establishment that -- 10 

  MR. KOCAK:  Yes. 11 

  MEMBER MOLDENHAUER:  -- there were 12 

inspectors coming back and then somebody who 13 

was managing it potentially did walk and 14 

inspector through? 15 

  MR. KOCAK:  Two has the -- I drop 16 

him to manage the place. 17 

  MEMBER MOLDENHAUER:  All right. 18 

  MR. KOCAK:  And then he was -- 19 

  MEMBER MOLDENHAUER:  All right.  20 

Thank you. 21 

  CHAIRMAN LOUD:  Unless there are 22 
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further questions from the Board, I think we 1 

have had a very full set of hearings dating 2 

back to, I guess, November now in this case.  3 

And I want to commend and thank all of the 4 

parties and witnesses that have appeared 5 

before us, the appellants along with your 6 

counsel Mr. Brown, appellees, DCRA along with 7 

your witnesses, Mr. Sullivan intervenor, 8 

Commissioner Starrels ANC.  All of our 9 

witnesses who appeared, Ms. Schubert, Mr. 10 

Meeraus, Mr. Wittke, Ms. Alonzo. 11 

  I think, as I indicated, our record 12 

is full.  And I think we want to break for 13 

five minutes.  We'll come back out after the 14 

five minutes and we will announce what the 15 

next steps are. 16 

  (Whereupon, at 8:12 p.m. off the 17 

record until 8:29 p.m.) 18 

  CHAIRMAN LOUD:  This hearing will 19 

please come to order. 20 

  We have just heard all of the 21 

evidence and argumentation in the Philly Pizza 22 
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case.  And I believe the Board members have an 1 

opportunity now to reflect upon the adequacy 2 

of the record, whether we have enough 3 

information to go forward. 4 

  I do believe, speaking for myself, 5 

I think that the record is full in terms of 6 

the now three hearings that we've participated 7 

in in this matter.  And I think that we are 8 

ready to deliberate this evening. 9 

  And again as I noted before we 10 

would on the brief 5 minute recess, want to 11 

commend the parties for your very, very 12 

professional presentations and also the 13 

witnesses just for your patience in remaining 14 

throughout the day for the hearing and now to 15 

be able to observe our deliberation. 16 

  I'll start us off with a recap, I 17 

think, of the basic facts, at least as alleged 18 

in the case, and then open it up to other 19 

Board members as a drill down deeper and 20 

deeper into our decision. 21 

  In this case the DCRA or the 22 
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appellant's Certificate of Occupancy of 1 

revoked for a restaurant on October 9, 2009 in 2 

the C-2.  This was about five or six weeks 3 

after DCRA allegedly discovered that the 4 

appellant was operating a fast food 5 

establishment without the required fast food 6 

Certificate of Occupancy.  The revocation was 7 

based on, as I indicated, no propercy for a 8 

fast food establishment.  But also on the fact 9 

that the fast food establishment in the C-2 10 

requires a BZA special exception and is not a 11 

matter-of-right. 12 

  DCRA's revocation followed an 13 

undercover investigation which we heard 14 

testimony regarding this afternoon from 15 

Investigator Hill that occurred during August 16 

2009, and the pleadings indicated that the 17 

four dates were 14th, the 18th, the 19th and 18 

the 20th.  Investigator Hill corroborated 19 

essentially the broad outlines of that this 20 

afternoon indicating that there were four 21 

separate site visits in August 2009.  And he 22 
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mentioned some of the dates as well. 1 

  The investigation noted the 2 

following which was presented to the Zoning 3 

Administrator subsequently which formed the 4 

basis of the Zoning Administrator's Notice to 5 

Revoke that was issued. 6 

  First, that there were no patrons 7 

consuming food orders on-site.  Numerous 8 

individuals picked up food orders for 9 

carryout. That delivery people took orders 10 

out.  And that appellant used its basement, 11 

its backyard and its second floor for business 12 

operations in violation of the scope of the 13 

authorized Certificate of Occupancy. 14 

  Following the October 9th 15 

revocation which the appellant indicated was 16 

actually signed a few days later on October 17 

14th, the appellant filed an appeal with the 18 

BZA on October 23rd, I believe, and included 19 

there with a request to stay.   20 

  On November 4th the appellant filed 21 

an amended appeal incorporating the DCRA 22 
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Notice to Revoke an earlier Certificate of 1 

Occupancy, I believe, and requested an 2 

immediate decision on the request to stay.   3 

  I believe on November 17th the BZA 4 

heard the stay motion and we did grant a 5 

temporary restraining order.  Yes, it was on 6 

November 17th.  In so doing, the Board 7 

indicated at page 4 of our Order that in 8 

deciding the appeal the Board will consider 9 

whether the Zoning Administrator erred in 10 

issuing the October 14th. Notice to Revoke the 11 

operation of the appellant's business since 12 

the notice was issued is not germane.  We said 13 

that in the Order at page 4 and 5, the 14 

November 17th Order. 15 

  I think that sets the factual 16 

background. I could be leaving some things 17 

out, and certainly Board members fill those 18 

gaps as we move forward. 19 

  We've since held three hearings on 20 

the matter and we are now at the point of 21 

deliberating. 22 
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  With that, I'll pause here for 1 

Board members to weigh in, add additional or 2 

carry us forth from here. 3 

  MEMBER MOLDENHAUER:  Chairman Loud, 4 

I will jump in here and kind of start us 5 

through my analysis, and obviously please jump 6 

in with any additional points. 7 

  First, to kind of address the issue 8 

that was brought up by the appellant in 9 

regards to authorization and an invalid Notice 10 

to Revoke.  The appellant both in its hearing 11 

and its prehearing statement makes reference 12 

to the authority of the Zoning Administrator 13 

and the fact that there was no evidence of the 14 

Director's duties or authority to issue a 15 

Notice to Revoke.  Most of their reliance is 16 

upon a April 4, 2001 memorandum from Allen 17 

Bernstein regarding an issue which in my 18 

review I believe is actually not similar in 19 

specific facts, and is actually different in 20 

the facts at hand.  That memorandum addresses 21 

the legal authority of a Zoning inspector 22 
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which would be two rungs down from the ZA, and 1 

whether they would have the authority to issue 2 

a stop work order. 3 

  So here where we're dealing not 4 

with a Zoning inspector who would in this 5 

instance Mr. Hill, but rather with the Zoning 6 

Administrator, Mr. Le Grant's authority, I 7 

don't believe that this memorandum is on 8 

point. 9 

  In addition to that, there's 10 

nowhere in here that it specifically 11 

references the requirement to have evidence or 12 

written requirement of delegation. In addition 13 

to that, there's no legal support for the lack 14 

of specific evidence in the prehearing 15 

statements by the appellant.  And there was 16 

sufficient testimony under oath, which we 17 

weigh heavily, by Mr. Le Grant stating that he 18 

did have the authority. 19 

  And in addition to that, there was 20 

refuting testimony which was presented that 21 

Mr. Bello at the time when he was the ZA 22 
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issued similar notices which he executed and 1 

signed. 2 

  Moving on then from that point 3 

going more towards the issue of whether or not 4 

the general inspection was sufficient -- I'm 5 

sorry.  Inspection. Whether the investigation 6 

was sufficient to warrant that a Notice to 7 

Revoke, let's go into the actual facts of the 8 

investigation. 9 

  (1):  There has been questions as 10 

to whether or not the duration was sufficient. 11 

 There has been many testimony and argument by 12 

the appellant that there are many hours and 13 

many weeks in the day, and I think there was 14 

some testimony about 120 hours of operation 15 

and there were only four separate visits by 16 

Inspector Hill.  I believe that it is not 17 

realistic to expect an inspector to go out and 18 

spend, you know, an entire day.  They must 19 

make a global evaluation, and he provided his 20 

analysis and how he created a plan and then 21 

determined that he needed to go and visit the 22 
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property on four different occasions.  One 1 

instance he actually back twice on the same 2 

day.  So I think that the issue of the 3 

duration and the different, you know aspects 4 

of the different times that he visited the 5 

property would be sufficient. 6 

  Next would be the question of his 7 

methodology.  He went in and he observed the 8 

property both from the exterior and the 9 

interior of the property.  While I do find 10 

that his lack of ordering a substantive food; 11 

he's indicated that Inspector Meridith did 12 

order a dessert, I think could be improved.  I 13 

don't find that it inherently created an 14 

absolute flaw in his final investigation, his 15 

final determination or rather the ZA's final 16 

determination. 17 

  I think there were additional 18 

questions as to whether or not the report was 19 

put into evidence.  I think, you know, we have 20 

to rely on sworn testimony by employees of the 21 

District of Columbia.  And that, you know that 22 
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is I think what we have to give great weight 1 

to or give weight to.  And based on that I 2 

think that he did testify.   3 

  I think there was then some 4 

question as to whether or not his testimony 5 

should be weighed heavily based on statements 6 

by the appellant that he was actually not even 7 

at the property during the final fourth 8 

inspection in September. That he was actually 9 

on his honeymoon.  And the appellant did say, 10 

however, that there was somebody there and he 11 

was informed that an employee was told that 12 

there was an inspection.  And that employee 13 

may not have been the owner.  And while Mr. 14 

Hill may have been -- misstated as to whether 15 

it was the owner or somebody else, that person 16 

was probably a manager.  The appellant 17 

indicated that -- appellant indicated that he 18 

did get emails that there were inspections.  19 

He did receive information, that obviously 20 

somebody was managing the property while he 21 

was away for sometime abroad. 22 
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  The other additional issue was 1 

whether or not the methodology of not 2 

permitting or not requiring or asking the 3 

owner of the property or the establishment to 4 

provide empirical data prior to making a final 5 

determine, I don't think is required.  The 6 

Notice to Revoke provides ten business day 7 

from the mailing or from the receipt of that 8 

notice to contact the ZA and go into 9 

discussion with them.  I think that it's the 10 

operator's requirement if they have empirical 11 

data at that point in time to jump into action 12 

and to take whatever necessary requirements in 13 

order to save or whether to support the fact 14 

that their business is being run within the 15 

scope of their Certificate of Occupancy. 16 

  In addition to that there were 17 

arguments by the appellant that the 18 

investigation was insufficient because there 19 

as no paperwork, no documentation to support 20 

the final decision.  And this goes back again 21 

I think to the fact that as a body we have to 22 
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rely upon sworn testimony and that we had the 1 

inspector present and he provided his sworn 2 

testimony as to what occurred, what he 3 

observed.  And I think that to require any 4 

additional documentation is above and beyond 5 

what our obligation is. 6 

  Then if based on all of those 7 

facts, you know I were to find that the 8 

investigation was sufficient and was not 9 

flawed, then I would look at whether or not 10 

the investigation and the facts that were 11 

determined or obtained during those 12 

observations were sufficient to make a 13 

determination that this was not a restaurant. 14 

 In doing that I would look at the definition 15 

of a restaurant.  And the definition of a 16 

restaurant first provides an negative 17 

requirement that it is not a fast food 18 

establishment or a prepared food shop.  So we 19 

must first evaluation whether or not the 20 

establishment actually falls within a fast 21 

food establishment. 22 
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  In looking at that, obviously we 1 

have to look at the revised statutory language 2 

which I believe is very broad and overly 3 

broad.  And I'll kind of get into that later. 4 

I think that it creates a large number of 5 

establishments that are going to fall into 6 

this fast food hole, but I'll get into that as 7 

I address that at a later point in time. 8 

  The definition states that at least 9 

one of the following conditions applies.  I'll 10 

read a little more.  So that a fast food 11 

establishment is where food is prepared on the 12 

premises and sold to customers for consumption 13 

and at least one following conditions apply. 14 

  There was testimony from expert 15 

Bello regarding the fact that only the first 16 

element, number A:  Whether the premises 17 

includes a drive-thru is the only absolute 18 

requirement which would then trigger a fast 19 

food restaurant.  But if we are constrained by 20 

reading the regulations as they are written, 21 

we have to then state that if anyone, at least 22 
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one of the following A, B or C apply, then it 1 

is absolutely then a fast food establishment. 2 

 And it does not distinguish between A, 3 

whether there's a drive-thru or, B whether a 4 

customer pays before the food before it is 5 

consumed or, C whether the food is served in 6 

anything other than nondisposable tableware. 7 

  So I think that now since we all I 8 

think based on the testimony and based on DCRA 9 

and the intervenor's confirmation that, you 10 

know, obviously A does not apply as that there 11 

is no drive-thru, we have to then look at 12 

whether or not either B customers pay for the 13 

food prior to its consumption or whether food 14 

is served on or in any nondisposable 15 

tableware. 16 

  And then looking at all of the 17 

different testimony, looking at B customers 18 

pay for food before it is consumed, we can 19 

look at: 20 

  1:  Inspector Hill's observation 21 

where he testified that he did see people 22 
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consume -- that he did individually rather 1 

obtain a soda and obtain a dessert and pay for 2 

that prior to his consuming of that dessert 3 

and the soda. 4 

  In addition to that there was 5 

testimony from many neighbors.  I'm not going 6 

to go through the details.  Chairman Loud 7 

already provided different individuals who had 8 

testified, observed that they also observed, 9 

an ANC Chairman observed that there were times 10 

in which customers did pay for the food prior 11 

to consumption. 12 

  I think in addition to that there 13 

was a lack of testimony by the applicants, and 14 

considering this was their burden, that they 15 

didn't bring any prior customer forward to say 16 

that, you know, I was eating in there when 17 

they first opened up and this is how they ran 18 

their business.  I think that, you know, 19 

obviously the owner provided testimony.  I 20 

think we give him weight.  But at the same 21 

time, there was no third party individual that 22 
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was coming forward. 1 

  There was also a lack of 2 

documentation on the owner's part in regards 3 

to his records.  And I think that that 4 

handicapped him to some degree, which is 5 

unfortunate but which is what we have to -- we 6 

have to base our determination on the evidence 7 

at hand. 8 

  In addition to that, I think that 9 

the testimony even by the appellant himself 10 

seemed challenging believe.  He ceded at one 11 

point that, you know, their policy was to only 12 

allow carryout customers to pay prior to 13 

consumption but not to allow a dine-in 14 

customer to pay prior to consumption.  I think 15 

that from some of the pictures that were taken 16 

and also again from the appellant's testimony 17 

as the number of employees he has; he's 18 

indicated that he has one individual who is 19 

the cashier/cleaner and waitress and then two 20 

people that are actually preparing the food 21 

and then one person downstairs and one person 22 
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driving.  From that testimony and then from 1 

seeing at times where the restaurant does seem 2 

to be exceptionally busy it's challenging to 3 

believe that there is not -- it's more likely 4 

than not that at times that employees would 5 

most likely not provide separate services both 6 

for dine-in and for carryout or delivery.  7 

That they would probably end up doing the same 8 

thing for everybody.  And so considering that, 9 

you know, I think that all of that leads to a 10 

large portion of evidence showing that most 11 

likely customers, or a majority of customers, 12 

maybe not all of them but a majority of 13 

customers probably did receive their food and 14 

pay prior to consuming it. 15 

  Section C then talks about whether 16 

or not there is nondisposable tableware.  And 17 

I think that there was plenty of testimony 18 

about the two different sections of the regs. 19 

 One which talks more about the building 20 

permits.  And I think that there's clear 21 

testimony that there is no dishwasher at the 22 
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property.  But then I think even the 1 

appellant's own testimony provides some 2 

additional challenges to whether or not there 3 

would have been sufficient nondisposable 4 

tableware.  He testified that there are about 5 

30 -- he said maybe at the most 40 plates on 6 

the property that then would have to be hand 7 

washed.  And in looking at the figures that he 8 

gave, obviously not during the investigation 9 

phase but during -- I'm looking right now 10 

November 30th through December 6th. And 11 

there's some days here where, you know, he's 12 

got 81 dine-ins, 111 dine-ins on Friday the 13 

4th, a 115 dine-ins on Saturday.  It's hard 14 

for me to believe that an employee -- I mean, 15 

I'm an individual and I don't think I'd want 16 

to be cleaning that dishes.  But I'm sure, you 17 

know, obviously an employee would be paying to 18 

do it, but it's hard to believe that if you're 19 

going to be serving people, 115 people with 30 20 

plates that most likely the majority of those 21 

people are not going to have clean plates and 22 
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you're going to have to go to plastics, or 1 

potentially if they're having a Friday evening 2 

that's going until about 3:00 in the morning, 3 

you know what's to say that the next morning 4 

enough plates are going to be hand washed in 5 

time. 6 

  In addition to, again, going back 7 

to the issue of the appellant's testimony as 8 

to the number of employees he has.  He 9 

indicated there was only one employee in the 10 

basement.  That employee from testimony would 11 

be doing a lot of the food prep and then at 12 

the same time doing a lot of the cleaning. 13 

  So it's challenging to believe that 14 

without the capabilities of a dishwasher that 15 

a majority or that his clients at all based on 16 

the regs, because it doesn't say primarily, it 17 

doesn't say substantially.  The regs, 18 

unfortunately again to my point, that I think 19 

they're really broad and kind of handicap us 20 

and hold our arms and say that -- it says if 21 

food is served on or in anything other than a 22 
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nondisposable tableware.  So you could 1 

potentially read that to mean if it happens, 2 

you know, just once and the inspector walks 3 

in, that would give them the authority to then 4 

issue a Notice of Revoke, or if it happened 5 

you know for the three times that they went in 6 

or the four times that they went in on those 7 

individual instances.  The way the regs are 8 

written are very, very broad. 9 

  Additionally, there was testimony 10 

by Investigator Hill that somebody, and 11 

obviously I think that there was significant 12 

question as to whether it was actually the 13 

owner or the appellant, that somebody 14 

testified in a position of authority or 15 

provided statements to Investigator Hill that 16 

the nondisposable plates were used only by 17 

employees.  Again, it goes you know if the 18 

owner was in fact as he testified to, you know 19 

away, well then he was giving somebody else 20 

the authority to manage his business and then 21 

to make representations to any inspector that 22 
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came in.  And if those representations were 1 

made and statements as to the fact that, you 2 

know, these were the plastic boxes that were 3 

used, you know this is what we do, things to 4 

that effect are additional evidence that show 5 

that the determination by the ZA and the 6 

inspector were sufficiently supported. 7 

  Just going to and based on the 8 

above, then I would say that whether one or 9 

the other whether they fall under B or C, that 10 

they would be following at least one of those 11 

factors. 12 

  Looking at the Zoning Order 0623A, 13 

which is the Text Amendment to the regs for 14 

the restaurant, I think that it's clear that 15 

the purpose was -- and it says this was led to 16 

the case to establishment consideration of 17 

fast food restaurants by the ANC where 18 

granting matter-of-right approval because they 19 

did not fall within the existing definition.  20 

Going through this it seemed that really their 21 

intent was to really expand the definition of 22 
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a fast food restaurant.  I think that, you 1 

know, it's currently too expansive where you 2 

know you have from testimony from the 3 

appellant.  You have someone like a 4 

McDonald's, then the ZA Mr. Le Grant testified 5 

that maybe you have something like a 6 

cafeteria; there is this fine line.  But just 7 

basing it on what the regs say and basing it 8 

upon I think a sufficient investigation and a 9 

valid revocation that this establishment does 10 

not fall within restaurant definition and 11 

would qualify as a fast food establishment. 12 

  CHAIRMAN LOUD:  Thank you, Board 13 

Member Moldenhauer.  That was an outstanding 14 

analysis and recap and weaving of the facts to 15 

the relevant portions of the law.  I think you 16 

did an outstanding job. 17 

  Are other Board members going to 18 

weigh in with respect to the analysis?  If so, 19 

this would be a good time to do it. 20 

  VICE CHAIR DETTMAN:  Thank you, Mr. 21 

Chairman and Ms. Moldenhauer for that great 22 
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analysis. 1 

  I have a few points to make that 2 

will just simply support what Ms. Moldenhauer 3 

has already laid out before us.  And I'm in 4 

full agreement with her. 5 

  As Ms. Moldenhauer went through her 6 

analysis and started with the definition of a 7 

restaurant and then were it takes you, right 8 

from the first sentence it takes you to making 9 

the determination whether or not something 10 

fits the definition of a fast food restaurant 11 

or a prepared food shop.  It's that 12 

determination that has to be made first. 13 

  With respect to paying before 14 

consumption, in addition to the testimony of 15 

Mr. Hill that Ms. Moldenhauer alluded to, I 16 

think we can go the second eating 17 

establishment questionnaire that was filled 18 

out by the applicant where it specifically 19 

says "Will you be having customers pay before 20 

products are consumed?"   And the answer was 21 

yes. 22 
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  Whether or not DCRA made the right 1 

determination based on the information in this 2 

questionnaire of whether they should have been 3 

originally authorized as a restaurant is not a 4 

question that was before us.  The information 5 

that's in the questionnaire, however, does 6 

allude to the fact that people will be paying 7 

before the food is consumed. 8 

  The definition goes on to say that 9 

while this can happen as long as this 10 

happening in a way that's part of a service 11 

that's clearly subordinate to the principle 12 

use, wherein this case it would be a 13 

restaurant. 14 

  You know, I think Mr. Hill 15 

testified to that it wasn't clear to him that 16 

the takeout operation at this premises was not 17 

subordinate to him.  We had testimony from Mr. 18 

Meeraus, Ms. Schubert.  And there was a lot of 19 

debate on what's the percentage.  Is it 20/80, 20 

is it 15/85?  Someone mentioned 15 percent 21 

because the Board entertained a 15 percent 22 
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threshold in the Harris Teeter case. 1 

  I think Mr. Bello testified too 2 

that in his opinion it was 51/49.  I happen to 3 

disagree with that position. 4 

  But perhaps you don't even need to 5 

find or put a percentage to this.  I think 6 

I've heard mentioned in past cases, in 7 

different types of cases, that there's this 8 

reasonable man test, this reasonable person 9 

test.  And I think that this falls into this 10 

category.   11 

  And to me listening to the 12 

testimony and the numbers that were presented 13 

by the applicant I don't think a reasonable 14 

person could actually view this operation and 15 

say yes the carryout operation is clearly 16 

subordinate to me to the restaurant.   17 

  Looking at the numbers that were 18 

presented I think backs that up.  The first 19 

set of numbers that we received it was a 20 

period of seven weeks and on average is was 21 

54.59 percent takeout and 45 percent dine-in. 22 
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 And the carryout and delivery is broken out, 1 

we discussed whether or not delivery should be 2 

included in these numbers.  But I think it 3 

should be.  I think the standard here is 4 

whether or not the food is being consumed on 5 

the premises or off the premises. 6 

  Mr. Bello had testified that really 7 

the focus is on the end user.  And I don't 8 

think that that really is the focus.  It's 9 

whether or not you're eating within the 10 

property lines or without, or outside the 11 

property lines.  And delivery certainly should 12 

be included in these numbers.  Because it 13 

lends to the numbers of food being consumed 14 

off the premises. 15 

  Item C in that definition the 16 

nondisposable tableware, again you can look to 17 

both of the questionnaires that were filled 18 

out where it says:  "Will food be served on 19 

disposable tableware?"  The answer was yes. 20 

  In the previous questionnaire:  21 

"Will the proposed establishment primarily 22 
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serve food and beverages in disposable 1 

containers?"  Again, the answer was yes.  And 2 

that's backed up by the many photos that were 3 

submitted into the record showing the extent 4 

of the use of boxes and bags and disposable 5 

cups and soda cans for purposes of serving the 6 

food. 7 

  And finally so I guess for me I 8 

don't even -- I can't even come out of the 9 

definition of a fast food establishment to me 10 

because it's so clear. But even if you could 11 

and moved back into the definition of 12 

restaurant to continue on with your reading of 13 

that definition, that goes on to say that it's 14 

primarily for the consumption on the premises. 15 

 And, again, that has nothing to do with who 16 

the end user is and it has everything to do 17 

with whether or not people are going to be 18 

getting their food and eating it without 19 

leaving this establishment.  And I think the 20 

numbers are very, very clear that the 21 

consumption of the food off the premises is 22 
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not clearly subordinate, it's not incidental 1 

and at times its the primary use of this 2 

operation. 3 

  So with that said, I'm in agreement 4 

with Ms. Moldenhauer. 5 

  CHAIRMAN LOUD:  Thank you, Mr. 6 

Dettman.  That was also an excellent recap. 7 

  Mr. Turnbull? 8 

  COMMISSIONER TURNBULL:  Thank you, 9 

Mr. Chair. 10 

  I would also concur with the 11 

excellent presentations and analyses by all 12 

three of you. 13 

  I guess my first thing I would say 14 

it's a shame on the Zoning Commission for not 15 

making this crystal clear.  And I will get 16 

back with my colleagues on this and we will 17 

work with OP and I will be looking input from 18 

members of the BZA. 19 

  But I would concur with the two 20 

recent statements by Mr. Dettman and Ms. 21 

Moldenhauer on getting out of fast food.  And 22 
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I think to me that's the key to this also.  I 1 

think after hearing all of the testimony and 2 

listening to not only the residents but 3 

Inspector Hill and talking about no 4 

nondisposable tableware, and getting back to 5 

what a reasonable person would look for in a 6 

restaurant; I don't think you can have these 7 

kinds of numbers with not really expecting to 8 

see a dishwasher in the facility to take this 9 

turnaround.  And there's some question I guess 10 

to when the tableware actually shows up.  And 11 

I guess the quantity of tableware that now is 12 

on the facility. 13 

  I think a reasonable person would 14 

assume that the nondisposable tableware would 15 

be of sufficient quantity that it would be a 16 

very rare occasion that you would be using 17 

anything else than that.  But the testimony 18 

from Inspector Hill in meeting with whoever 19 

the person was on the fourth visit where that 20 

was explained to him that there is no -- that 21 

the only nondisposable tableware is used by 22 
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the employees, that the boxes and waxed paper 1 

and the paper plates are what the customers 2 

get seems to say it all. I mean, that tells me 3 

that this a fast food establishment. 4 

  And as Mr. Dettman said, yes, you 5 

can't get out of that.  I mean once you -- 6 

after looking at the testimony not only from 7 

the residents but also from Inspector Hill it 8 

clearly becomes an issue that if people are 9 

staying there, they're eating on these kinds 10 

of plates, but a lot of people are carrying 11 

them outside. 12 

  And I guess the credibility from 13 

the appellant's standpoint to me that he 14 

hasn't really shown that he's a restaurant. I 15 

haven't gotten beyond what I believe is that 16 

is really a fast food establishment.  I would, 17 

again, concur with the rest of you. 18 

  CHAIRMAN LOUD:  Thank you, Mr. 19 

Turnbull. 20 

  And Board Member Sorg, would you 21 

care to weigh in at all? 22 
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  MEMBER SORG:  No. I also would like 1 

to thank all of my colleagues.  I think that 2 

all of you have done a great job in 3 

expressing, you know, the facts and analyzing 4 

them.  And I'm definitely in agreement. 5 

  CHAIRMAN LOUD:  Okay.  Thank you. 6 

  I'm going to add my voice to all 7 

the voices that have placed themselves on the 8 

record earlier.  I think that it was a great 9 

presentation by both sides, by all sides in 10 

the case. 11 

  The analyses, the analytical sort 12 

of model that Board Member Moldenhauer laid 13 

out is pretty much how I went through the case 14 

as well.  And I think Mr. Sullivan talked 15 

about this a little bit as well in terms of 16 

taking a look at that definition of a 17 

restaurant and because it's a negative 18 

definition starting with fast food.  And I 19 

really went into this wanting to be really 20 

clear from DCRA that they had some evidence to 21 

back up this really bold October 2009 action 22 
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with the Notice of Revocation.  And I didn't 1 

know what they were going to come forward 2 

with.  I didn't know if they were going to 3 

able to meet the challenge.  But sort of a 4 

long-winded way of saying that I found 5 

Investigator Hill to be very compelling.  I 6 

mean once it was clear to me what the 7 

analytical model was going to be, then I was 8 

looking for how they were going to establish 9 

that.  And like my colleagues have said, Mr. 10 

Dettman, Mr. Turnbull, Ms. Sorg, Commissioner 11 

-- I mean Board Member Moldenhauer -- I'm 12 

giving you a promotion.  Once I got into that 13 

fast food definition, I didn't come out of it. 14 

 I didn't come out of it to take a look at 15 

restaurant, the definition for restaurant and 16 

whether it was clearly subordinate.  Because 17 

it was so clear to me from the testimony of 18 

Investigator Hill that this was a fast food 19 

establishment.  And I'm just going to go over 20 

some of Investigator Hill's testimony because 21 

I think it's important that the appellant have 22 
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a clear idea of where in the record I'm 1 

looking to find support for the conclusions 2 

that are being reached. 3 

  Investigator Hill testified that he 4 

was familiar with Philly Pizza as a result of 5 

i being brought to his attention through 6 

complaints from the community regarding 7 

whether it was being operated beyond its 8 

Certificate of Occupancy.  He formulated an 9 

investigative plan regarding the 10 

investigation.  And in August of 2009 he 11 

commenced the different site visits going 12 

there. 13 

  On the first visit, he went 14 

unannounced, and he observed the location for 15 

half an hour from outside and then he went 16 

inside.  He had very detailed testimony.  He 17 

had very detailed testimony.  Then he went 18 

inside the establishment. He ordered a couple 19 

of drinks.  He paid for them.  Then he 20 

observed several persons coming and going and 21 

also four orders that were deliveries.  He 22 
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said that 100 percent of what he saw was 1 

carryout delivery.  That no one came to order 2 

inside.  He said that he sat in the restaurant 3 

for about an hour.  This was all in the first 4 

visit. 5 

  Then he left from the inside.  He 6 

talked to other business owners, and they also 7 

talked about a lot of takeout and delivery, 8 

purchases from the Philly Pizza Grill.   9 

  He then observed the establishment 10 

on that day from outside for another hour and 11 

observed no sit down customers.   12 

  The following Tuesday he came back 13 

and he investigated again on two occasions and 14 

he brought an investigator named Meridith with 15 

him. 16 

  He himself purchased the dessert 17 

that Board Member Moldenhauer talked about. He 18 

took it upstairs. And he observed upstairs 19 

that there was disposable tableware. 20 

  And then on the third visit he 21 

observed visitors from Spain.  They were 22 
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eating on-site, but they were eating in 1 

cardboard boxes.  And his inspection lasted 2 

about an hour that time. 3 

  He said that each time he purchased 4 

food it was a requirement that he had to pay 5 

for the food before he consumed the food.  And 6 

then on the fourth visit he identified himself 7 

he noted that the basement and the backyard 8 

were going somewhat the scope.  And that was 9 

also the visit where he noticed the plates in 10 

the basement and had the exchange with -- he 11 

says it was -- the appellant regarding the 12 

plates being for employees.  But it was very 13 

detailed testimony. It was very spot on to the 14 

issues of what is a fast food establishment is 15 

that definition reads.  And he stuck to the 16 

definition. 17 

  And I think that in concluding his 18 

investigation and pulling his information 19 

together and sharing that information with the 20 

ZA that the ZA had absolute reason to issue 21 

the Notice to Revoke and that it was not 22 
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issued in error based on the information that 1 

the ZA was presented with. 2 

  So I join my colleagues in saying 3 

that I think the operation was clearly a fast 4 

food establishment as that term is defined.  5 

And really I don't even get into the question 6 

of whether it meets the definition of a 7 

restaurant. 8 

  With that being said, is there 9 

further deliberation or clarification? 10 

  MEMBER MOLDENHAUER:  I just wanted 11 

to add just two quick things. 12 

  One is kind of a thought that 13 

popped into my head from Commissioner 14 

Turnbull's comments.  I think that just 15 

because there is no dishwasher doesn't 16 

absolutely mean that, you know, they could not 17 

have hand washed sufficient enough dishes to 18 

provide nondisposable tableware.  But I think 19 

that:  (1) Based on the number of customers 20 

that they provided in their documentation, 21 

and; (2)  The fact that if in fact there was 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 478

the case that there was an employee's whose 1 

sole job was to wash the 30 dishes they had on 2 

a daily basis, that there would be some 3 

opportunity I think for testimony from that 4 

employee that says I remember doing this from 5 

when we started or I remember doing this at a 6 

certain time.  But I think that there were 7 

testimony -- statements by the appellant that 8 

there was a change in certain protocol.  And I 9 

think that because of that information that we 10 

know that there was absolutely testimony about 11 

the change of the layout, there were other 12 

information that there was changing things 13 

that happened after the revocation. Obviously 14 

the system that they used to record their data 15 

change to improve.  I think that that does 16 

present a question in my mind as to well was 17 

this one of those factors that changed.  You 18 

know, did you get these disposable plates or 19 

nondisposable plates. 20 

  And so I think that because of that 21 

lack of additional evidence that they 22 
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presented it doesn't absolutely because 1 

there's no dishwasher, but I think it provides 2 

some additional information. 3 

  I think that just as a last point -4 

- I know I'm harping on the fact that this 5 

fast food restaurant definition is exceptional 6 

broad.  And I feel bad for the appellant 7 

because I think that they are put in a 8 

position where they're in a location where 9 

they're definitely getting additional 10 

scrutiny.  They have both students and bar 11 

patrons at a certain time frame where maybe 12 

the conduct is not something that they have 13 

control over.  But I think that based on the 14 

law and based on the regs whether they fall 15 

into at least one of those factors, we then 16 

have to find that there was sufficient 17 

evidence based on the investigation and the 18 

information that was presented that the ZA 19 

correctly revoked the Certificate of Occupancy 20 

or filed a notice to then revoke the 21 

Certificate of Occupancy.   22 
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  And if there's no additional 1 

information, I would then provide a motion. 2 

  CHAIRMAN LOUD:  Well, since we're 3 

just sort of thinking out loud, one thought on 4 

the issue that Mr. Turnbull raised about 5 

making this abundantly clear and then your 6 

point about it being overly broad, I've seen 7 

some Zoning Regulations that are similar but 8 

not identical to this kind of scenario where 9 

they will create a rebuttal presumption that 10 

something exists based on the evidence.  Here, 11 

though, I mean the statute is -- this is not a 12 

rebuttal presumption in the statute.  The 13 

statute is very, very clear that if one or 14 

more of these criteria is met:  A that the 15 

drive-thur; B the customers paying for food 16 

before its consumed, and; C that that is a 17 

fast food establishment.  And so it does kind 18 

of -- it is what it is in that regard. 19 

  And again, it's not a close call 20 

for me.  I think that evidence clearly 21 

supports the finding that the Zoning 22 
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Administrator did not error. 1 

  So that's my last 24 on it. 2 

  Is there anything further on it? 3 

  Okay.  Hearing no further 4 

discussion, Board Member Moldenhauer, did you 5 

have a motion you wanted to make? 6 

  MEMBER MOLDENHAUER:  Under Appeal 7 

No. 18027 Philly Pizza & Grill I would present 8 

a motion to deny their request to determine 9 

that the Zoning Administrator's decision to 10 

revoke the Certificate of Occupancy for 11 

restaurant at 1211 Potomac Street, Northwest 12 

was issued in error. 13 

  CHAIRMAN LOUD:  Motion has been 14 

made.  Is there a second? 15 

  BZA VICE CHAIR DETTMAN:  Second. 16 

  CHAIRMAN LOUD:  Motion has been 17 

made and seconded. 18 

  Further discussion?  Hearing none, 19 

all those in favor say aye. 20 

  ALL:  Aye. 21 

  CHAIRMAN LOUD:  All those who 22 
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oppose?  And are there any abstentions? 1 

  Ms. Bailey, if you could read back 2 

the vote for us, please? 3 

  MS. BAILEY:  Mr. Chairman, Mr. 4 

Dettman, you seconded?  Thank you. 5 

  Mr. Chairman, the vote is recorded 6 

as 5-0-0 to deny the request of Philly Pizza & 7 

Grill.  Board Member Moldenhauer made the 8 

motion, Mr. Dettman seconded.  Mr. Loud and 9 

Ms. Sorg and Mr. Turnbull supported the 10 

motion. 11 

  CHAIRMAN LOUD:  Thank you, Ms. 12 

Bailey. 13 

  Colleagues, I want to thank you for 14 

staying late tonight.  As many folks know, we 15 

do this as volunteers and don't want to take 16 

your time for granted. 17 

  I also thank the staff for staying 18 

late tonight even though staff gets paid, you 19 

don't get paid to be here from 9:00 a.m. to 20 

9:00 p.m.  So we also don't take that for 21 

granted. 22 
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  And thank all of the members of the 1 

audience and the participants in the hearing. 2 

  Ms. Bailey, is there anything 3 

further in this case? 4 

  MS. BAILEY:  No, Mr. Chairman. 5 

  CHAIRMAN LOUD:  Then this evening's 6 

proceedings are adjourned. 7 

  (Whereupon, the Public Hearing was 8 

adjourned at 9:11 p.m.) 9 
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